DETERMINATION NO.06.23.01
ADJUDICATOR’S AMENDED DETERMINATION

CONSTRUCTION CONTRACTS
(SECURITY OF PAYMENTS)

ACT 2004

(NORTHERN TERRITORY)

IN THE MATTER OF AN ADJUDICATION BETWEEN:
[Redacted]





APPLICANT
And

[Redacted]






RESPONDENT
BY

GRAHAM ANSTEE-BROOK (ADJUDICATOR)

ISSUED:  10 November 2023
CONTENTS

31.
DETAILS OF PARTIES


42.
ADJUDICATOR’S DETERMINATION


53.
ENGAGEMENT


54.
APPOINTMENT OF ADJUDICATOR


55.
CONFLICT OF INTEREST


56.
DISMISSAL UNDER SECTION 33(1)(a) OF THE CCA


67.
CONSTRUCTION CONTRACT


68.
APPLICATION PREPARED IN ACCORDANCE WITH SECTION 28 OF THE CCA


9.
CONTRACT VARIATION
7
10.
APPLICANT’S CLAIM
7
11.
RESPONSE
7
12.
CONTRACT PRICE
9
13.
INTEREST
9
14.
COSTS
10
15.
ADJUDICATORS COSTS
10


1. DETAILS OF PARTIES
APPLICANT:

[Redacted]
AND

RESPONDENT: 
[Redacted]
ADJUDICATOR:
Graham Anstee-Brook

42 Minora Road

DALKEITH WA 6009
Email: graham.ansteebrook@aurecongroup.com
Tel: 0412 288 554
2. ADJUDICATOR’S DETERMINATION

I Graham Ivan Anstee-Brook the appointed adjudicator in the matter of the payment dispute between [the Applicant] and [the Respondent] determine that:
2. The Respondent must pay the Applicant the sum of $188,528.00 + GST by 5:00pm on 17 November 2023. 
2. The Respondent must pay the Applicant interest in the sum of $6,453.43 by 5:00pm on 17 November 2023 together with further interest (if relevant) calculated from 18 November 2023 to date of payment of $188,528.00 + GST at the rate of $51.65 per day.
2. In respect of the Adjudicator’s costs the Respondent must pay the sum of $2435.00 to the Applicant by 5:00pm on 17 November 2023.
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______________________________

Graham Anstee-Brook

Adjudicator
3. ENGAGEMENT
3. A contract was entered into on 9 October 2021 between the Applicant and Respondent (the Contract) which was to provide, on a cost-plus basis, the construction of a logistics base, inclusive of accommodation, workshops and services at [worksite redacted] (the Works). 
3. The Works were construct only and were part of the [redacted] (the Project). 
4. APPOINTMENT OF ADJUDICATOR
4. On 6 October 2023 I was appointed adjudicator by the Master Builders Northern Territory pursuant to section 30(1)(a) of the Construction Contracts (Security of Payments) Act 2004 (CCA).

4. The Applicant commenced an adjudication application (Application) which was delivered to Master Builders on 5 October 2023. 

4. I confirmed my appointment as adjudicator on 18 October 2023.

5. CONFLICT OF INTEREST
5. I have no material personal interest in the payment dispute or in the Contract under which the dispute has arisen.
5. I see no reason to disqualify myself pursuant to Section 31 of the CCA.
6. DISMISSAL UNDER SECTION 33(1)(a) OF THE CCA

6. I am obliged to dismiss the Application without making a determination on the merits depending on my findings of fact relating to section 33(1)(a)(i) to (iv) of the CCA. I am obliged to consider each of the subsections to determine whether I am obliged to dismiss the Application without making a determination on the merits. Moroney Anor and Murray River North Pty Ltd [2008] WASAT 111 at [82].
Section 33(1) provides as follows:

An appointed adjudicator must within the prescribed time or any extension of it made under section 34(3)(a) – 

(a) dismiss the application without making a determination of its merits if – 

(i) the contract concerned is not a construction contract; or
(ii) the application has not been prepared and served in accordance with section 28; or
(iia)   the dispute that is the subject of the application is also the subject of another application that has not been dismissed or determined; or

(iii) an arbitrator or other person or a court or other body dealing with a matter arising under a construction contract makes an order, judgement or other finding about the dispute the subject of the application; or
(iv) satisfied that it is not possible to fairly make a determination;

(A)
 because of the complexity of the matter; or 
(B)
because the prescribed time or any extension of it is not sufficient for any other reasons; or 
7. CONSTRUCTION CONTRACT

7. If the contract between the parties is not a construction contract I must dismiss the Application.
7. The Works under the Contract included the construction of accommodation, workshops and the provision of services for the Project. The Works fall within the definition of construction work as defined in section 6 of the CCA.

7. I am satisfied that the Contract is a construction contract.
8. APPLICATION PREPARED IN ACCORDANCE WITH SECTION 28 OF THE CCA

8. To satisfy the requirements of section 28 of the CCA:

8. within 65 working days after a payment dispute arises the Applicant must prepare a written application for adjudication, serve the application on the other party to the contract and on a Prescribed Appointer

8. the Applicant must if the parties to the contract have appointed a Prescribed Appointer serve the application for adjudication on that Prescribed Appointer.

8. On 3 July 2023 the Applicant issued its Invoice No. INV-HC1161 for the sum of $188,520.00 (GST exclusive) or $207,381.46 (GST inclusive) (Payment Claim). The Payment Claim was for the balance of the Final Progress Claim, which the Applicant contends was due and payable on 10 July 2023. The Respondent does not take issue with the payment date but relies on various matters, including a set-off, to argue that no amount is payable to the Applicant.
8. The Respondent did not pay the Payment Claim on 10 July 2023 and has not paid any amount in respect of the Payment Claim and on 11 July 2023, the Applicant sent a letter of demand to the Respondent demanding payment of the outstanding sum in respect of the Payment Claim.

8. Pursuant to section 28 of the CCA, a payment dispute arises if, by the due date for payment, the party liable to pay has not paid the amount due in full. As no payment was made by the Respondent on 10 July 2023, a payment dispute under the CCA has crystalised.

8. The payment dispute, having arisen on 11 July 2023, and the Application having been served on 5 October 2023, the Applicant has satisfied the requirements of section 28 of the CCA.

9. CONTRACT VARIATION
9. By a Deed of Variation dated 6 June 2023, the Contract was amended from the Effective Date which was 6 June 2023, relevantly as follows:
(a) With effect from the Effective Date:
    (i) the Contract Price will be amended to a fixed fee, subject to any     authorised variations by the Owner under the Contract. For avoidance of doubt, the Contractor’s final progress claim shall not exceed $942,643.00 (exclusive of GST) (subject to any authorised variations by the Owner under the Contract), (Final Progress Claim); and
   (ii) the Owner will pay the Final Progress Claim as follows:

(A) the amount that is equivalent to 80% of the Final Progress Claim will be paid within five (5) business days of the Parties executing this Deed; and 

(B) the balance of the Final Progress Claim will be paid within five (5) business days after Practical Completion occurring in accordance with Section M of the Contract and this Deed.

(b) The Contractor acknowledges and agrees that:

(i) the Final Progress Claim is the final progress claim arising out of the Works or the Contract; and

(ii) it has no further claims, demands, accounts, expenses, costs and actions of any kind, nature and description, whether known or unknown against the Owner, arising out of or relating to this Contract;
10. APPLICANT’S CLAIM

10. The Applicant’s claim is for payment of the final balance of the Final Progress Claim, which was due and payable within five (5) business days after Practical Completion.

10. There is no issue between the parties that the Applicant reached Practical Completion under the Contract and that the Applicant was entitled to and did render its invoice for the final amount payable under the Final Progress Claim, being an invoice for payment of $207,381.66 (GST inclusive).
11. RESPONSE
11. In the Response, the Respondent provides an executive summary as to why no payment is due to the Applicant, relevantly:
11. the Respondent has a right to set-off the sum the Respondent has overpaid the Applicant by reason of the Applicant overcharging the Respondent for gross wages, which were the subject of earlier payment claims;
11. the Respondent claims an entitlement to set-off against the Payment Claim as a result of misrepresentations by the Applicant to the effect that the Applicant had charged the Respondent the cost of the building work as defined in the Contract, which the Respondent denies;

11. the Respondent was induced to enter into the Deed of Variation as a result of misrepresentations by the Applicant;
11. the Applicant represented that the claims made by the Applicant in progress claims, which had been paid for gross wages, were accurate and in accordance with the terms of the Contract;
11. the Applicant did not disclose to the Respondent the information necessary to enable the Respondent to determine that it had overpaid the Applicant and if the Applicant had disclosed that information, the Respondent would not have entered into the Deed of Variation.

11. The allegations made by the Respondent are serious and to substantiate such allegations, the Respondent should have provided details of the representations and in particular, the Respondent should have supported these allegations by way of a statutory declaration, which the Respondent has not done. 

11. I am not satisfied, on the information provided by the Respondent, that the Applicant has, in any way, represented matters to the Respondent. 
11. The Respondent relies on clauses 3(a)(i) and clause 7 of the Deed of Variation. The Respondent contends that, by clause 7 of the Deed of Variation, the Contract remains invalid and that the Respondent could authorise variations. Relying on clause 3(a)(i) of the Deed of Variation, the Respondent contends that it is entitled to vary the Contract Price. 
11. To the extent that the Respondent relies on the Contract to contend that a change to the Contract Price is an authorised variation, the Respondent has misconstrued the provisions of the Deed of Variation and the Contract. The Deed of Variation, at clause 3(a)(i), refers to authorised variations by the Owner under the Contract (emphasis added). The only changes permitted by the Contract are to the found in Clause J of the Contract.
11. At clause J1, only provides for a change to the Works, which means a change to the nature and extent of the works that changes the cost of building work. No clauses in Clause J provide for a change to the Contract Price, as contended for by the Respondent and accordingly, any set-off based on a variation must fail and does fail.
12. CONTRACT PRICE
12. The Contract was initially a cost-plus contract which provided for various line items, together with a mark-up. The Contract Price was calculated by reference to the cost of building work, which attracted a mark-up and the Applicant made payment claims on that basis.
12. Under a cost-plus contract, it would be open to the Respondent to investigate payment claims and how amounts claimed by the Applicant were calculated to ensure that the Applicant was using the correct line items and only those line items.
12. However, by the Deed of Variation, the Parties agreed that the cost-plus Contract would be converted to a lump-sum Contract and that the Contract Price became a fixed fee. By the Respondent agreeing to the Contract Price being a fixed fee, on the Effective Date of the Deed of Variation, which was 6 June 2023, the Respondent accepted that for all work performed by the Applicant under the Contract, the Applicant and Respondent agreed a fixed fee and specifically agreed the balance of the fixed fee at $942,643.00 (GST exclusive).
12. Once the Parties had agreed that the Contract was a lump-sum Contract with a fixed fee, it was not open to the Respondent to thereafter re-open earlier payment claims which had been submitted under what was then the cost-plus Contract.
12. The Respondent’s entitlement to a set-off hinges on the Respondent being able to reassess earlier payment claims submitted by the Applicant. Given the Respondent’s acceptance of a lump-sum Contract and the Respondent agreeing to the fixed-fee, the Respondent is not entitled to reassess the earlier payment claims and therefore has no ability to affect any set-off.
12. By reason of my findings, I determine that the Respondent has no answer to the Payment Claim and accordingly, I determine that the Respondent must pay the Applicant the sum of $207,381.66 (GST inclusive).
13. INTEREST
13. The Contract, at Item 28 provides that interest is to be paid on overdue amounts at the rate of 10% per annum.
13. The interest to be paid by a party on overdue payments is governed by clause N15 of the Contract.
13. The Applicant claims payment of interest at the rate of 10% per annum on $188,528.00 from 10 July 2023 to the date of payment.
13. I determine that the Respondent must pay the applicant interest calculate to 17 November 2023 of $6,456.43, together with further interest (if relevant), calculated from 18 November 2023 to date of payment of $188,528.00 at the rate of $51.65 per day.
14. COSTS
14. The Applicant contends that the Respondent should pay the Applicant the sum of $5,500.00, pursuant to section 36(2) of the Act.
14. Section 36(2) of the Act provides that an adjudicator who is satisfied a party to a payment dispute has incurred costs of an adjudication because of frivolous or vexatious conduct, on the part of or unfounded submissions by another party, may decide how to allocate costs. 
14. The Applicant does not provide any submissions nor any persuasive argument that the Respondent has engaged in frivolous or vexatious conduct or has made unfounded submissions and accordingly, I decline to make an order pursuant to section 36(2) of the Act. 
15. ADJUDICATOR’S COSTS

15. An adjudicator is entitled to payment pursuant to section 46(1A) and that the parties to the dispute pursuant to section 46(4) are jointly and severally liable to pay such costs. 

15. I determine that the parties each pay half the Adjudicator’s costs.
15. The Applicant provided a deposit of $7000.00 for the Adjudicator’s fees and disbursements and the Respondent is required to pay the Applicant half of the Adjudicator’s fees and disbursements.
15. The Adjudicator’s fees and disbursements are $4870.00 and accordingly I determine that the Respondent must pay the Applicant $2435.00.
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