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Adjudication No:35.18.01

DETERMINATION

1) I, John Tuhtan?, the adjudicator appointed pursuantto section 30(1)(a) of the
Construction Contracts (Security of Payments) Act (NT) (the CCA), for the reasons set
out below, determine that:

a) The amountto be paid by the respondentto the applicantis $1,516,310.40
including GST.

b) Interestis dueon the adjudicated amountata rate of 10% per annum
commencingon 19 January 2018 and up until the date of payment of the
adjudicated amount.

c) The respondentis to pay the adjudicated amountto the applicantwithin 7 days
of the date of the noticeadvisingthatthe determination has been released.

BACKGROUND

2) The application arises froman unpaid paymentclaim made by the applicanton the
respondent under section 8(a) of the CCA for construction work carried outunder a
construction contractat [redacted] NT (the Site).

APPOINTMENT OF ADJUDICATOR

3) Pursuanttosection 28(1)(c)(iii) of the CCA, the applicantservedits adjudication
application on the RICS Dispute Resolution Service, whichis a prescribed appointor
under the CCA, on 28 March 2018.

4) The adjudication application was referred to me as adjudicator on 4 April 2018 by the
RICS Dispute Resolution Service pursuantto section 30(1)(a) of the CCA.

5) The RICS Dispute Resolution Serviceserved a notice of my acceptance of the
appointment onthe applicantandtherespondent on 4 April 2018.

DOCUMENTS

6) The following documents were provided to me:

a) The Adjudication application signed by theapplicantand submissions dated 28
March 2018 (contained in 2 A4 lever arch folders) on 4 April 2018;

b) Adjudicationresponsedated 18 April 2018 (contained in 3 A4 lever arch folders)
on 20 April 2018;

2 Registered Adjudicator Number 35
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Adjudication No:35.18.01

JURISDICTION

7)

8)

9)

10)

11)

12)

On or about 25 July 2014, the parties entered into a Contract (the Contract) for the
detailed design, off-sitefabrication, transportto the Site and installation on the Site
of a number of modular buildings to contain [equipment redacted] to be installed by
the respondent (the Works). The Contractwas entered into after the
commencement of section 9 of the CCA.

The work performed under the Contractis ‘construction work’ as defined in section
6(1) of the CCA.

Accordingly, the Contractis a construction Contractas definedinsection 5(1) of the
CCA andthe CCA applies to disputes arising under the Contract.

Pursuanttosection 27 of the CCA, the applicantisa party tothe Contractunder
which the payment dispute has arisen andis, therefore, entitled to apply to have the
disputeadjudicated.

I am not awareof any unresolved application for adjudication or order, judgment or
findingbyanarbitrator or courtdealing with a matter arising under the Contractas
referred to insections 27(a) or 27(b) of the CCA.

I am, therefore, satisfied that! have jurisdiction to determine the application for
adjudication under the CCA.

BACKGROUND & CONTRACT

13)

14)

15)

16)

17)

18)

19)

In November 2013, the respondent invited the applicant submitted a tender to carry
out the Works.

On orabout26 February 2014, the respondent issued to the applicantupdated
drawings referenced “Revision C”.

On orabout19 March 2014, the respondentissued to the applicantupdated
drawings referenced “Revision F”.

On orabout21 March 2014, the respondentissued a technical specification
referenced “13Q2088819 Rev 3”.

On 13 May 2014, the respondent issued as scope of work document and requested
the claimantto providea new priceto carry outthe Works.

On 30 May 2014, the applicantsubmitted a price of $9,423,000 +GSTto carry outthe
Works described intheabove mentioned drawings and specificationsand a list of
additional pricesto carry out “Optional” work.

On 31 May 2014, the respondent issued a “|etter of award” indicating thatthe
respondent proposed to enter into a contractwith the applicantto carry outcertain
work articulated in the letter of award for the lump sum priceof $13,807,000 +GST
(5375,000 was included as a provisional sumreferenced “Options”).

Page 4



20)

21)

22)

23)

24)

25)

Adjudication No:35.18.01

On 27 June 2014, the respondent provided a “final offer” to carry outthe Works. |
note that as atthis time, the respondenthad not issued a form of contractand there
is noevidence that any terms and conditions (savefor the price) had been offered by
either party.

On 4 October 2014, the respondent issued a purchase order referenced 3161184371
(Purchase Order 2.10.2014) that identified each of the items to be supplied and
indicated thatthere were certain changes to the prices for variousitems and thatthe
new lump sum pricewas $14,268,039+GST. PurchaseOrder 2.10.2014 also
indicated thatthe terms of payment were “Payable after 7 days Due Net” and that
the placefor delivery was “FCA Darwin NT”.

On 26 February 2015, the respondent provided a draftcontract, which the claimant
executed andreturned to the respondent on 27 February 2015. The draft contract
set out terms and conditions, drawings and specifications for items to be designed,
fabricated, delivered tositeandinstalled onsitefor a lump sum price of $13,807,000
+ GST.

On 25 July 2015, the claimant executed an amended draftcontractthat contained
hand written terms drafted by the respondent, which included a contract price break
down and anamended scope of work. Itwas at this pointintime that there appears
to have been a meeting of the minds and the parties entered into the Contract.

On 8 August 2016, the respondent issued a purchase order referenced 3161235552
(Purchase Order 8.08.2016) that identified a number of [redacted] items to be
supplied andinstalled and thelump sum pricewas $49,687.99 + GST. Purchase Order
8.08.2016 alsoindicated thatthe terms of payment were “Payable after 42 days Due
Net” andthat the placefor delivery was “EXW [redacted]”.

On 7 December 2017, the respondent issued its 4t amendmentto Purchase Order
2.10.2014,whichindicated thatthe revised price for that purchase order was
$15,475,483.96 +GST.

PAYMENT CLAIM

26)

27)

On 22 December 2017, the applicantserved the respondent a payment claimin
the amount of $2,129,234.80 incl. GST (the Payment Claim).

Section 4 of the CCA defines a “payment claim”as:
“payment claim means a claim made under a construction contract:
(a) by the contractor to the principal for payment of an amountin
relation to the performance by the contractor of its obligations
under the contract; or
(b) by the principal to the contractor for payment of an amountin

relation to the performance or non-performance by the contractor
of its obligations under the contract.”
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28)
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The Payment Claimwas sentto the respondentand was for work carried outon
orinrelationtothe [site] and described therein as beingfor “variations
undertaken by [the applicant] at the request of [the respondent] together with

costs incurred by [the applicant] arising out of the variations”. The Payment
Claim particularised 15 variations as follows:

Item Description Claimed
Main [redacted] Revised building layouts (items 1.0 to 7.0)
Design change to increase width and/or length
1.10 Main [redacted] Module1l (increased width and/or $61,150.00
length)
1.20 Main [redacted] Module2 (increased width and/or $48,055.00
length)
1.30 Main [redacted] Module3 (increased width and/or $49,596.00
length)
1.40 Main [redacted] Module4 (increased width and/or $30,642.00
length)
1.50 Main [redacted] Module1l (increased width and/or $9,114.00
length)
1.60 Main [redacted] Module3 (increased width and/or $23,786.00
length)
1.70 Main [redacted] Module4 (increased width and/or $93,763.00
length)
SUBTOTAL $316,106.00

Additional air handling/conditioning due to design change to split rooms, 15 m extra
duct, 10 off extra grilles)

2.00

[redacted] (splitrooms, 15 m extra duct, 10 off extra

grilles)

$74,600.00

Additional transport costs due to design change to increase width and or length

3.10 Main [redacted] Modulel - [redacted] Room $32,000.00
3.20 Main [redacted] Module 2 $55,330.00
3.30 Main [redacted] Module3 $32,000.00
3.40 Main [redacted] Module4 $32,000.00
3.50 Main [redacted] Module 1 $13,800.00
3.60 Main [redacted] Module3 $13,800.00
3.70 Main [redacted] Module41 $43,200.00

SUBTOTAL $222,130.00

Page 6




Adjudication No:35.18.01

Additional structure due to design change for 2 hr fire rated internal walls and

increased width

4.00 Updated structure

$226,945.00

Additional supply & installation of electrical items due design change to split rooms

5.00 Electrical $46,000.00
Increase size of landings due to design change
6.00 Landings $55,470.00
Design change of floor material
7.00 Floor material $112,560.00

SUBTOTAL ITEMS 1.0TO 7.0

$1,053,811.00

Design Change [redacted] Revised building layouts (Iltems 8.0 to 10.0)

8.00 Landings $52,530.00
9.00 Transport $45,000.00
10.00 [Redacted]/Other rooms zone/Fittings $253,510.00
SUBTOTAL ITEMS 8.0TO 10.0 $351,040.00
Acceleration directed by [the respondent]B
11.00 Acceleration Proposal $189,000.00
Design change electrical items
12.00 Equipmentinstallation / [redacted] $114,121.00
Design change [redacted] / [redacted] All buildings (Iltem 13.0)
13.10 [Redacted] supply of [redacted] all buildings. As email
of 27/11/14 as accepted $7,790.00
13.20 [Redacted] supply for [redacted] all buildings $8,932.00
13.30 [Redacted] System [redacted] $5,625.00
13.40 [Redacted] System installation $52,030.00
SUBTOTAL ITEM 13.0 $74,377.00
Design change electrical items
14.00 Revised [redacted] spec for light & power $56,700.00

[Respondent] Instructions - Sundry extras / [redacted] (Item 15.0)
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29)

30)

31)

Adjudication No:35.18.01

15.10 [Redacted] 822 - [redacted] scheduleadjustments $51,155.00
required for the [redacted] scheduleissued for
construction on 26th August 2015 by [redacted]. Extra
over costs of installation of [redacted].

15.20 [Redacted] 821 - [redacted] scheduleadjustments for $8,755.00
[redacted] of July 2015.

15.30 [Redacted] 823 - [redacted] scheduleadjustments for $7,785.00
[redacted] scheduleof July 2015

Sundry variations Ex [respondent] - all works done

15.40 VAR22 SEl - Sort cut andload [redacted] for delivery to $6,185.00
Darwin. [Redacted] siteas directed by [the
respondent].

15.50 VAR23 SEI - Additional floorcut-outs and [redacted] in $1,650.00
Building [redacted] as quoted.

15.60 VAR24 SEI - Replace [redacted] numbers to [redacted] $2,389.00
823

15.70 [redacted] Room - Additional [redacted] to [redacted] $18,700.00
822 as quoted 11 September 2015, [redacted]
modifications asinstructed by [the respondent] 31
August 2015, additional [redacted] as instructed by
[the respondent]
SUBTOTAL ITEM 15.0 $96,619.00

TOTAL CLAIMED EXCLUDING GST

$1,935,668.00

TOTAL CLAIMED INCLUDING GST

$2,129,234.80

The Payment Claimwas comprised of 19 pages including:

a)

b)

A taxinvoicereferenced 2101/27 dated 19 December 2017 in the amount of
$2,129,234.80incl. GST;and

A 18 page detailed breakdown of the amount claimed under the 15 claimed
variations, which theapplicantasserts weredue to the respondent’s design
changes or additional work instructed by the respondent;

Clause12.1(a) of the Contractstates:

“Vendor Contractor [the applicant] mustsubmit a payment claim to [redacted]
[the respondent] within 30 business days after completing a payment
milestone.”

Section 2 of Schedule3 to the Contractstates:

“Note: Payments may be made progressively up to the value of the milestone,
as approved by the [respondent]. The Vendor Contractor must submit a
payment claim for approval.”
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32)

33)

34)

35)

36)

37)

38)

39)

Adjudication No:35.18.01

Section 1 of Schedule3 to the Contractstates:

“The price offered includes options that may be varied (as per the terms and
conditions of this contract) based on final quantities sizes.”

The respondentasserts thatthe Payment Claimis invalid becauseitwas submitted
outside of the time frame permitted by the Contract.

| have determined belowat paragraphs 61)to 0 that the Payment Claimwas
submitted within the time frame permitted by the Contract.

Section 12.1(b) of the Contractfurther required:
“Each payment claim must:
(1) bein writing;

(2) set out the total amount claimed by the Vendor Contractor an itemised
breakdown of that amount;

(3) include details and supporting information reasonably required to
determine whether the amounts claimed are payable under the Contract;
and

(4)..".

The Payment Claimis in writing, sets outan itemised account of the amounts claimed
and provides details explainingwhy itis entitled to payment. The details thatmustbe
provided under clause 12.1(b)(3) of the Contract must be sufficientto explain to the
respondent what is being claimed.

In Multiplex Constructions Pty Ltd v Luikens & Anor [2003] NSWSC 1140 at[76],
Palmer J set out the followingtestfor sufficiency of detail:

“A payment claim and a payment schedule are, in many cases, given and
received by parties who are experienced in the building industry and are
familiar with the particular building contract, the history of construction of the
project and the broad issues which have produced the dispute as to the
claimant’s payment claim. A payment claim and a payment schedule must be
produced quickly; much that is contained therein in an abbreviated form which
would be meaningless to the uninformed reader will be understood readily by
the parties themselves. A payment claim and a payment schedule should not,
therefore, be required to be as precise and as particularised as a pleading in the
Supreme Court. Nevertheless, precision and particularity must be required to a
degree reasonably sufficient to apprise the parties of the real issues in the
dispute.”

Inthe context of the abovementioned judicial definitionof sufficiency of detail and on
the basisthatl understood the applicant’s claimed basis of entitlement articulated in
the Payment Claim, | have determined that the Payment Claim satisfied the
requirements of clause 12.1(b) of the Contract.

The Payment Claimwas madeinaccordancewith clause 12 of the Contractand was,
therefore, a payment claimfor the purposes of the CCA.
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PAYMENT SCHEDULE

40) On11January2018,therespondent served a payment scheduleunder clause12.2 of
the Contract, which was the notice of dispute for the purposes of the CCA.

41)  Specifically, the payment scheduleindicated:
a) That the respondent proposed to pay SNil.
b) The respondentindicated (atTableA) that:

i) the final contractsumwas $15,525,171.95 +GST (which was comprised
of $15,475,483.96 + GST for PurchaseOrder 2.10.2014 and $49,687.99 +
GST for PurchaseOrder 8.08.2016;

i) the respondenthad paid $15,455,502.96 + GST;

iii) that $65,669.00 +GST (beingthe difference between the contractsum
and the amount paid by the respondent) was retained and was for
“[respondent] agreed backcharges”.

c) The reasons for withholding payment were:

i) The applicanthasno contractual entitlementto make the Payment
Claim;and

i) The contractsumand the variationsidentified in the payment claim
have been previously claimed and previously assessed and paid by the
respondent and nothing further is owed to the applicant.

d) Attachment A to the payment schedulestated:

“...Note that the final contract sum, within Table A, does not include the
Liquidated Damages debt due and payable by [the applicant] to [the
respondent] (refer to the attachments).”

e) Attachment A had appended to ita copy of a letter addressed to the applicant
and dated 4 August 2017 claiming paymentof liquidated damages in the
amount of $1,746,160 +GST.

DATE FOR PAYMENT

42) The applicantassertsthatthe payment terms set out inthe Contractare void by the
operation of the CCA.

43) Clause 12 ofthe Contractprovides thatthe respondent must payanapproved
payment claimwithin 45 business days after itreceives a taxinvoicethatis made
pursuantto a payment schedulegiven 15 business days after receiptof a payment
claimmade pursuanttoclause12.1.

44)  Section 13 of the CCA states:

“A provision in a construction contract that purports to require a payment to be
made more than 50 days after the payment is claimed must be read as being
amended to require the payment to be made within 28 days after it is claimed.”
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45)

46)

Adjudication No:35.18.01

Accordingly, thedue date for payment is 28 days after the Payment Claimwas made.

The Payment Claimwas served on the respondenton 22 December 2017, accordingly
the due date for paymentis 19 January 2018.

DATE OF PAYMENT DISPUTE

47)

48)

49)

On 11January2018,therespondent madeiit clear tothe applicantthatitwould not
be paying any of the amount claimed inthe Payment Claim by the serviceofits
payment schedule.

Pursuanttosection 8(a) of the CCA, the payment dispute occurred on the day the
amount claimed inthe Payment Claimwas dueto be paid butwas not paidin full or
the claimwas rejected or wholly or partly disputed.

Inthis case, the payment disputearoseon 11January 2018, whichisthedaythat the
respondent notified the applicant by way of the payment schedulethatthe payment
claimwas wholly rejected?3.

APPLICATION FOR ADJUDICATION

50)

51)

52)

53)

54)

Section 28(1) of the CCA entitles an applicantto make an application for adjudication
of a payment disputewithin 90 days of the occurrence of the payment dispute.

I am satisfied thatthe payment disputeoccurred on 11 January 2018, whichisthe
date the respondent notified the applicant (by way of the payment schedule) thatit
wholly disputed the payment claimand would not be makingany paymentin
responseto the payment claim.

The applicantapplied for adjudication of the payment disputeon 28 March 2018,
whichis within thetime permitted by andinaccordancewith section 28(1) of the
CCA. Specifically:

a) The applicationisinwritingas required by section 28(1)(a) and 28(2) of the CCA.

b) The application was served on the respondenton 28 March 2018, pursuantto
section 28(1)(b) of the CCA.

c) The application was served on RICS Dispute Resolution Serviceon 28 March
2018, pursuantto section 28(1)(c)(iii) of the CCA.

On 20 April 2018, the adjudicator requested an equal depositor security for the costs
of the adjudication fromthe applicantand the respondent. Both parties duly provided
the depositas requested.

I am, therefore, satisfied thatthe adjudication application satisfies therequirements
of section 28 of the CCA.

8 ABB Australia Pty Ltd v CH2M Hill Australia Pty Limited and Ors [2017] NTSC 1
Department of Construction and Infrastructure v Urban and Rural Contracting Pty Ltd [2012] NTSC 22 at 20.
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ADJUDICATION RESPONSE

55)

56)

57)

Pursuanttosection 29(1) of the CCA, the respondenthas 10 working days after the
date on whichitis served with an application for adjudication to prepareand serveits
written responseon the adjudicator and theapplicant.

The respondentserved its adjudication response on the appointer (actingas agentfor
the adjudicator)andtheapplicanton 18 April 2018.

| am satisfied, therefore, that the respondentserved its response within the
timeframes prescribed in the CCA.

FURTHER SUBMISSIONS

58)

59)

60)

On 20 April 2018, I informed the applicantthatthe respondent had raised a
jurisdictional challengeand gave itup to 24 April 2018 at4:30pmto provideits
submission onthe point. The applicantprovided meits submissionson the
jurisdictional challenge on 24 April 2018.

On 20 April 2018, the applicantinformed me that the respondenthadraised
numerous factual issues and reasons for withholding payment (the New Issues) and
requested additionaltimeto providea reply to the reasons raised for the firsttimein
the response. Itwas clear to me that the respondent raised numerous reasons for
withholding paymentthat were not givenin the payment schedule. Accordingly, |
granted the applicantuntil 8 May 2018 to provide me its submissions. Theapplicant
provided me its submissionsonthe New Issues on 8 May 2018.

linvited the respondentand granted ita further dayto review the applicant’s
submissionstoidentify any parts of the applicant’s submission thatarenotindirect
responseto the New Issues raised by the applicant. Therespondent provided me its
submissionsontheapplicant’s reply to the New Issues on 9 May 2018.

DETERMINATION OF JURISDICTIONAL ISSUES RAISED BY THE RESPONDENT IN THE
RESPONSE & FURTHER SUBMISSIONS

61)

62)

The respondenthas raised a jurisdictional issue for the firsttimein the responseand
asserts thatthe adjudication applicationisinvalid becauseitrelates to a payment
claimthatwas notmadeinaccordancewith the Contractand, therefore, | must
dismisstheapplication.

Specifically, therespondent asserts that:

“The application for adjudication is invalid because, the payment claim to
which it relates was made long after [the applicant’s] right to make payment
claims under the contract had ceased. Accordingly, the payment claim was
invalid and incapable of giving rise to a payment dispute under the CCA.”
[Emphasis added]
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63)

64)

65)

66)

67)

68)

Adjudication No:35.18.01

The respondentasserts that pursuantto clause 12 of the Contract, the applicantwas
only entitled to submita payment claim ‘within 30 business days after completing a
payment milestone’. The payment milestones aresetoutinSchedule 3 to the
Contract. Specifically, section 2 of Schedule 3 to the Contractdefined 3 payment
milestones as certain work thathad to be completed priorto accruingan entitlement
to claimpayment.

The respondenthas also pointed outthat Schedule 3 contains thefollowing
additionaltermidentified as follows:

“Note: Payments may be made progressively up to the value of the milestone,
as approved by [redacted] [the respondent]. The Vendor Contractor [the
applicant] must submit a payment claim for approval.” [Emphasis added]

Inrelationto the above mentioned “Note”, the respondent asserts:

a) that the “Note” is inconsistentwith clause 12 of the Contractand, therefore,
pursuanttoitem 5 of Schedule1 to the Contract(which sets out the order of
precedence of contractdocuments) clause 12 of the Contracthas precedence;
or, inthe alternative;

b) The “Note” only permits the applicanttoclaima progress paymentup to the
timeit achieved each payment milestone.

The respondentfurther asserts thatthe Contract:

a) contained an “obligation in clause 12 of the General Conditions for [the
applicant] to submit a final payment claim within 30 business days after
completing a milestone”; and

b) prescribed a period of time (30 business days) after the date of completion of
each payment milestone after which the applicantwas nolonger entitled to
claimor was barred frommaking any further claimsincluding paymentclaims.

Accordingly, on 20 April 2018 pursuantto section 34(2)(a) of the CCA, in order to
ensure thatthe applicantwas afforded naturaljustice, | requested the applicantto
provideme its submissionsinresponsetothe jurisdictional issueraised by the
respondent.

The applicantassertsthat:

a) the Payment Claimis a claimfor work that is a variationto the Contractbut
which the respondent does not accept, and clause 12 and Schedule 3 of the
Contractdo not apply tothat type of claim;

b) clause12 and Schedule3 only setout how the applicantcan makea claimfora
partof ContractPrice,whichis setoutinsection 1 of Schedule3 or anadjusted
ContractPrice determined by the respondent; and

c) there is nothinginthe Contractthat permits the applicantto claimfor
variationsthathavenot been accepted by the respondent.
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The applicantargues thatbecausethereis nothinginthe Contractthat permits the
applicanttoclaimfor variationsthathavenotbeen accepted by the respondent, by
the operation of section 18 of the CCA, the terms set out in Division 3 of the Schedule
to the CCA areimpliedinto the Contract.

The applicantfurther argues thatthere is nothingin Division 3 of the Scheduleto the
CCA that prescribes any timelimits within which theapplicantmay submita payment
claimfor workrelatingtovariations performed under a construction contract.

My determination of the jurisdictionalissueis setoutbelow.

Clause 12 andthe terms set outinSchedule 3 regulatehow the applicantmay submit
a payment claimunder the Contract.

Clause12.1(a) of the Contractstates:

“Vendor Contractor [the applicant] must submit a payment claim to [redacted]
Subcontractor [the respondent] within 30 business days after completing a
payment milestone.”

Clause12.1(a)requirestheapplicantto submit one payment claimfor the work
particularisedin the milestones tablein Schedule 3 within 30 business days of
completingeach milestone. This clause, however, does not say thatthe applicantis
barred from submitting any other claims after the 30 business days fromthe date of
completion of each milestone has elapsed.

Section 1 of Schedule3 to the Contractstates:
“IMPORTANT NOTE:

The price offered includes options that may be varied (as per the terms and
conditions of this contract) based on final quantities / sizes.” [Emphasis added]

This term states that the ContractPrice may be changed and implies thatthe Contract
Pricewill beadjusted accordingly.

Section 2 of Schedule 3 to the Contractstates:

“Note: Payments may be made progressively up to the value of the milestone,
as approved by the [respondent]. The Vendor Contractor must submit a
payment claim for approval. [Emphasis added]

No. | Milestone Percentage
1 Upon successful completion of building fabrication and | 50%

painting per module or [redacted]

2 Upon issue of Certificate of Acceptance for buildings 35%
3 Upon Delivery of buildings and receipt of final 15%

documentation and “Final” as built drawings

TOTAL | 100%

”
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Section 2 of Schedule 3 to the Contractcontains a term referenced as “Note:...” that
implies thatapplicant may make progress claimsin relation to work under each
milestone. Under this term, however, the respondent is notrequired to make a
payment for work completed inaccordancewith the Contractbutit has a discretion
as to whether to make a progress payment.

The phrase “payment claim” is notdefined under the Contract, however, the word
“claim” is definedinclausel as:

“any claim, demand, action or proceedings of any nature whatsoever, whether
actual or threatened, including a claim by Vendor Contractor for an EOT.”

Clause 18.1(a) of the Contractrequires the applicantto provideto the respondent
noticethatit mayclaimincludingclaimfor work thatit asserts isa variation as
follows:

“If Vendor Contractor wishes to make a claim against [redacted] Subcontractor
arising out of or in connection with the Contract (however arising, including for
negligence), Vendor Contractor must give [redacted] Subcontractor written
notice of the claim within 15 days after Vendor Contractor that becomes aware,
orought reasonably to have become aware, of the event all circumstances on
which the claim is based.”

When clause12,Schedule3,clauselandclause3 areread together, there is no
doubt that the applicantwas permitted to make a payment claimto the Contract
Priceand for other amounts approved by the respondent. Accordingly, | donot
acceptthe applicant’s argument for the implication of implied terms by operation of
the CCA.

When clause 12 and Schedule 3 areread together thereis notime frame within which
a payment claimmustbe made. Accordingly, | donotacceptthe respondent’s
assertion asto the operation of the Contracton this point.

The Contractprovides thatifthe applicantgavethe respondent notice of claim
pursuanttoclause18.1,the applicanthasaccrued a rightto make a claimatany
future time.

I note from the sworn statement of [BS] of the applicantthatthe applicantsent
notices of claimon 25 June 2014, 1 October 2014, 25 March 2015, 4 June 2015, 9 July
2015and 27 August 2015 inrelationto design changes and “building sizes are
growing significantly”.

I also notethat the respondent has notprovided any responses or rejections to the
above mentioned 6 notices of claim with the exception of the following:

a) On 26 February 2015, [SP] of the respondentsent an email to the applicant
requestingthe applicantto execute an attached draftform of contractand
further stated:

“Variations to the contract will be processed when the Purchase Order is
released after the Contract is signed off.”
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b) On 6 May 2015, [redacted] from the respondent sent an email to the applicant
stating:

“In following yesterday’s Variation review.

Please receive the spreadsheet [the respondent was] utilising as
attached.

With [the respondent’s] notes from said review included.”

That email attached a spreadsheetthatincluded mostof the variationsclaimedinthe
Payment Claim.

Clause 18.1(b) of the Contractset out the form requirements for a notice given under
clause18.1(a)thatstated:

“A notice under clause 18.1(a) must include reasonable details of the following;

(1) the Claim which the Vendor Contractor intends to make, the details of the
relief, including any amount claimed and how that amount was
calculated;

(2) the factual and legal basis for the claim, including the provisions of the
contract relied on; and

(3) anydetails which are not available at the time of submission of the claim
but which Vendor Contractor intends to submit in support of the Claim.”

The abovementioned notices of claimindicated thatthe design had been changed
from the design upon which the Contractwas originally based and thatthe applicant
would be submittinga claimfor paymentdue to sizeincreases of buildings, materials
changes, electrical fittings changes, landings changes, [redacted] changes etc... The
applicantalso provided an estimate of the value of the claimed variations but noted
that pricewas subjectto changeas the design was being changed by the respondent.

Section 4 of the CCA states:

payment claim means a claim made under a construction contract: [Emphasis
added]

(a) by the contractor to the principal for payment of an amountin relation
to the performance by the contractor of its obligations under the
contract; or

(b) by theprincipal to the contractor for payment of an amountin relation to
the performance or non-performance by the contractor of its obligations
under the contract.

Pursuanttosection 4 of the CCA a “payment claim” is a claimmadeunder a
construction contract by the contractor to the principal for paymentof anamountin
relation to the performanceby the contractor of its obligations under the contract.

At [236]-[238]in K& J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd, Olsson A-J
stated:

Page 17



88)

89)

90)

91)

92)

93)

Adjudication No:35.18.01

“[236]Applying the concepts of such meanings to the relevant definition in s 4 of the
statute, the clear intent of the definition is that, to constitute a payment claim,
the claim must be shown to be a claim for moneys in accordance with or
subject to the conditions of a construction contract.

[237] In other words, it is not merely a claim at large in respect of works under a
construction contract, it must be onethat can properly be categorised as a
genus of claim provided for by that contract. The existence of a mere causal
nexus with a construction Contract is plainly not what is in contemplation by
the legislation.

[238] Moreover, as a matter of simple logic, a dispute can only arise unders 8 of the
statute when a payment claim is properly said to be dueto be paid under the
relevant construction Contract and has been disputed and/or not fully paid.
That situation can only arise in relation to a payment claim that purports to be
of a genus recognised and provided for by the contract, that s, in the instant
case, one that, on the face of it, complies with and answers the description in
the mandatory provisions of c/ 12.2 of the sub-contract.”

A claimfor payment of a variationisinrelation to the performance by the applicant
of its obligations under the Contract.

In order for there to be a payment claimunder a construction contract, the payment
claimmustbe made inaccordancewith the terms of the construction Contract
relatingto how a party must make a claimto another party for payment. The word
“under” does not mean “in relation to” or “associated with”, it means “in accordance
with”.

The payment claimwas madeinaccordancewithclauses 18.1and 12.1 of the
Contract.| have, therefore, decided that the applicantgavethe requisitecomplying
notice of claimwithin a time permitted by the Contractand, therefore, the Payment
Claimwas a valid paymentclaim.

Accordingly, for the abovestated reasons, | have determined that the applicant
submitted a valid paymentclaimunder the Contractand for the purposes of the CCA.

The respondentalsoasserts thatthe adjudication applicationisinvalid. For the
avoidance of doubt, set out beloware my reasons for determining thatthe
application for adjudicationisvalid.

Section 8 of the CCA states:
Payment dispute
A payment dispute arises if:

(a)  apaymentclaim has been made under a Contract and either:

(i) the claim has been rejected or wholly or partly disputed; or [Emphasis
added]

(ii) when the amount claimed is due to be paid, the amount has not been
paidin full; or
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(b)  when an amountretained by a party under the Contract is dueto be paid under
the contract, the amount has not been paid; or

(c) when any security held by a party under the Contract is due to be returned
under the contract, the security hasnot been returned.

Section 28 of the CCA states:
Applying for adjudication

(1)  To apply to have a payment dispute adjudicated, a party to the Contract
must, within 90 days after the dispute arises or, if applicable, within the
period provided for by section 39(2)(b): [Emphasis added]

Section 33(1) of the CCA states:
Adjudicator's functions

(1)  Anappointed adjudicator must, within the prescribed time or any
extension of it under section 34(3)(a):

(a)  dismiss the application without making a determination of its
merits if:

(i) the Contract concerned is not a construction contract; or

(ii) the application has not been prepared and served in
accordance with section 28; or

(iii)  an arbitrator or other person or a court or other body
dealing with a matter arising under a construction Contract
makes an order, judgment or other finding about the
dispute that is the subject ofthe application;or [Emphasis
added]

(iv)  satisfied it is not possible to fairly make a determination:
(A)  because of the complexity of the matter; or

(B)  because the prescribed time or any extension of it is
not sufficient for another reason; or

Section 4 and section 8 and section 33 when read together, only authorisean
adjudicator to determine an application for adjudication if the payment claimis
validly madeand the application for adjudication madewithin 90 days of the
occurrence of the payment dispute.

These passages confirmthatl must look to the Contractto assess whether the
payment claimis a valid payment claim which complies with the Contractand as such
asimposeanobligation onthe respondentunder the Contractto make payment bya
particulardate. Ifthe payment claimdoes notsatisfy therequirements of the
Contractto trigger the obligation under the Contracton the respondent to pay, then
no payment disputecan havearisen.
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Accordingly, | havedetermined that sincethe payment claimwas a valid payment
claimunder the Contractand for the purposes of the CCA, and the payment dispute
aroseonthe date that the payment claimwas rejected, which was 11 January 2018,
andthe applicantmadethe adjudication application within 90 days of the dispute
arising, theadjudication applicationis valid and | havejurisdiction to determine the
payment dispute.

REASONS FOR THE DETERMINATION

99)

Pursuanttosection 34 of the CCA, | haveconsidered the following matters in making
this determination:

a) the application for adjudication andits attachments;
b) the responseandits attachments; and

c) the further written submissionsvalidly made by the parties.

DETERMINATION OF THE PAYMENT DISPUTE

100)

I have considered the claims for variations and therespondent’s claim for liquidated
damages separately.

ITEM 1.0 OF THE PAYMENT CLAIM

101)

102)

The applicanthasclaimed $316,106.00 excl. GST to increasethe length and/or change
the width andinstalldividingwallsin 7 prefabricated buildings included in the work
under the Contract.

Inrelationtoitem 1.0, the respondent has scheduled SNil and has provided the
followingreasonsinthe payment schedulefor withholding payment:

a) “Nothing further is owed to [the applicant] under this Contract...” (an extract
from the payment schedule)

b) “[The applicant] has claimed amounts that [it has] previously claimed and were
subject to previous [respondent] assessments and payment schedules.” (an
extractfrom the payment schedule);

c) “[The applicant has] previously submitted [its] last Invoice (Tax Invoice No.
2101/26, dated 31 March 2017....demonstrating the agreed final Contract
Sum...” (an extractfrom the payment schedule);

d) “[The applicantis] claiming amounts many years after the contractual works
have been agreed upon and completed...” (anextractfrom the payment
schedule);and

e) “[the applicant] are ignoring their contractual obligation to pay Liquidated
Damages in accordance with the Contract...” (an extractfrom the payment
schedule).
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103) Inrelationtoitem 1.0, the respondent has scheduled SNiland has provided the
followingreasonsintheresponsefor withholding payment:

a)

b)

The applicantincreased the width and or changed the length and installed
dividingwalls in7 prefabricated buildings for its own convenience. Specifically:

i) The applicantelected to widen the buildings rather thanincreasingtheir
height.

i) The respondentdid not set any height restriction® for the prefabricated
buildings.

iii) A 4.3 metre height restriction was setby the applicantforits own
conveniencethat related to beingableto pass under certain bridges en
route to thesite;

iv) The applicantinstalled 2 dividing walls (one down the middle of
[redacted] Module 1 and one down the middle of [redacted] Module 2)
forits own convenienceinorder to achievecertain firesafety
requirements®. Specifically,theapplicantcould haverelocated
equipment and avoided the need to installthedividingwalls.

Additionally,inrelationtosub-items 1.5 to 1.7, the applicantis notentitled to
payment because®:

i) The respondentnever issued theapplicanta change order for any of
these 3 items;

i) The applicanthasfailed to comply with the requirements (includingtime
requirements) for makinga claimsetoutinthe Contractandis now
barred;and

iii) The applicantnever “substantiated the nature underlying these claims”? .

104) Insummary,the applicantassertsthat:

a)

b)

c)

d)

e)

the Contractwas based on certain drawings;

its design obligations werelimited to detailed design (including certification of
the detailed design);

the drawings were changed by the respondent;

the applicantduly notified therespondent of its intentiontoclaimin
accordancewith the Contract; and

the applicanthas nowmade a claim for paymentof Item 1.0inthe Payment
Claiminaccordance with the Contract.

* paragraph 35 of the sworn statement of [SP], Paragraph 39 of the swom statement of [AT];
5 Paragraph 34 of the sworn statement of [SP], Paragraph 43 of the sworn statement of [AT];
6 Paragraph 40 of the sworn statement of [SP];

! Paragraph 41 of the sworn statement of [SP], Paragraph 48 of the sworn statement of [AT];
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Insummary, the respondent asserts that:

a) the applicantwas responsiblefor all design and construction under the
Contract;

b) the drawings referred to by the applicantupon whichithas basedits claim,
were indicativeonly;

c) the changes inlength, width and installation of dividing walls were necessary
design changes to meet the specification and theapplicantisresponsiblefor
the costof such changes becauseofits obligation to designinaccordance with
the Contract;and

d) the applicanthasnotfollowed the Contractandis now barred from making
this Payment Claim.

The applicant’s design obligations under the Contract

106)

107)

108)

109)

110)

111)

[AT] of the respondent has provided a complete copy of the executed Contract, which
is saidto be the relevant Contractfor the purposes of this application for
adjudication.

I note that the Contractprovided by [AT] was executed by the applicanton 27
February 2015, contains a partidentified as “AttachmentB” (that was notincludedin
previous drafts of the Contract) that includes a hand annotation drafted by [SP] the
respondent (clause 11.0) on or about 27 February 2015 and another hand annotation
clause11.4 drafted by the applicantandinitialled by [BS] of the applicanton 25 July
2015.

I have decided that the version of the Contractreferred to above represents the final
agreement between the parties, whichIshalluseto construethe parties’rights and
obligationsfor the purposes of this application for adjudication.

Item 5 of Schedule 1 sets out the order of precedence of contract documents as
follows:

“. an amendment to the Contract;

. the Special Conditions;

. the annexures to the Special Conditions;
. the General Terms and Conditions;

. the Schedules to the General Terms and Conditions.”

The Contractwas executed by the applicanton 27 February 2014. Attachment B
modified on 25 July 2014,and was an amendment to the Contract. Attachment B,
therefore, has the highest precedence.

The Contract, indescendingorder of precedence, is comprised of the following
documents:

a) Attachment B (includingthe documents referenced therein), which was an
amendment to the Contractmade on 25 July2014;
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b) Special Conditions of Contract;
c) Annexures Aand B to the Special Conditions of Contract;
d) General Conditions of Contract;and

e) Schedules 1 to 4 to the General Conditions of Contract (including Attachment A
to Schedule 3).

112) The obligationsofthe applicantunder the Contractareset outinthe Contractas
follows:

a) The Recitals at page 2 of the Contractstate:

“1 [the respondent] wishes to engage Vendor Contractor to manufacture,
transport, deliver and supply the Equipment in accordance with the Contract.”
[Emphasis added]

b) Clause2.1(a) states:

“Vendor Contractor must ensure that the Equipment achieves Delivery
Acceptance by the Date for Delivery.”

c) The word “Equipment” is defined in clause 1 of the Contractas follows:

“the equipment, parts software, manuals, documentation and other things
which Vendor Contractor is required to supply to [redacted] Subcontractor
under the Contract”

d) The phrase “Delivery Acceptance” is definedinclause 1l ofthe Contractas
follows:

“the stage in Vendor Contractor’s performance of its obligations under the
Contract where

2 the Equipment is in accordance with the requirements of the Contract,
excluding...”

e) The phrase “Technical Specification” is definedin clause 1 of the Contractas
follows:

“the specifications, drawings and other requirements set out in Schedule 2”

Schedule2 incorporates thetechnical specification referenced: “V-
3150S7801380-1126Rev 0”.

113) Clause4.1(b)ofthe Special conditions sets outthe applicant’s design obligations as
follows:

“Vendor Contractor must design the Equipment to ensure that:

(i) the Equipment can be operated and performs in a safe manner;
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(ii) the Equipment achieves the conditions of operability, efficiency and
maintenance stated or specified in the Contract; and

(iii)  where applicable, the Equipment complies with any performance
requirements in the Contract.”

Clause4.2(a) refers to the production of Deliverables as follows:

“lvii) In the preparation of any Deliverables, Vendor Contractor must not
deviate from the Contract or other documents supplied by [redacted]
Subcontractor without prior approval.

(vii)  Vendor Contractor must develop the Deliverables as it progresses the
detailed engineering of the equipment and it must incorporate all
relevant information and data received from its subcontractors or
vendors with respect to the Equipment in order to ensure that the works
and the Equipment comply with the requirements of the Contract.”

Clause1 defines “Deliverables” as follows:

“means allthe documents listed in the Technical Specification that are
required to be prepared and issued by Vendor Contractor in accordance with
the Contract and which are necessary for the proper and complete
performance of the Works. Deliverables include calculations, notes, data
sheets, Computer data, specifications, drawings, plans, sketches, procedures
and the like as specified in the Contract.”

Technical specification referenced: “V-315057801380-1126 Rev 0” sets out the
followingrequirements inrelation to design;

a)

Clausel.1lstates:

“this document provides the scope of work and technical requirements for the
[redacted] erected modular buildings for the [project]. This scope is generally
to design, furnish, fabricate, manufacture, and deliver nine (9) buildings in
accordance with the requirements stated herein and within the referenced
documents.

The bid for the main [redacted] ... buildings will include designing, assembling,
Equipment Installation, Inter-panel wiring, testing, and packaging module of
buildings to how’s electrical and instrumentation equipment that shall be
provided and installed on the [redacted] site by the [redacted] Subcontractor.
The equipment layout, including location of door, size of a building, shipping
split(s) and work and safety clearance as shown in the Layout drawings (refer
to section 1.4 “Documents Included in Scope of Work”) are for reference. The
[respondent] shall propose layout meeting all applicable specifications.”

Clausel.5 states:

“All design testing, materials,and devices shall meet or permit requirements
andapplicable Australiancodes and standards.
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118) Clause2.2.1states:
“Work to be provided by [respondent]

(1)  complete functional buildings including design, fabrication, and at
delivery to sub contract tours site, structural systems, building enclosure,
interior walls, doors, ceilings, finishes, [redacted], and exterior / interior
[redacted] and lighting systems.”

119) Clauses 2.2.1(4)(a)to (e) required the design and supply of supportstructureofall
buildings, external platforms, external handrails, external walkways and external
stairs.

120) Clause2.2.1(5)states:

“documentation shall be provided by [the respondent] to include, but not
necessarily limited to the following:

a) equipment fabrication drawings

d) all necessary [redacted] construction documentation, plans showing unit
layout, ductwork, fire dampers, unit and component schedules,
accessories, Controls and electrical.

h) equipment installation drawings....”.

121) Technical specification referenced: “V-31S057801380-1126 Rev 0" refers to
numerous items and work thatis notincludedintheapplicant’s scope of work. The
items thatthe applicantwas required to design, fabricate, deliver and install were
identified in Attachment A to Schedule 3 of the Contractandincluded thefollowing:

a) Buildingsincluding:

i) 3mm steel walls /roof;

i) 6mm steel floor;

iii) 2 hrfirerated walls;

iv) [Redacted] Room fittings;

v) Emergency fittings;
b) [Redacted] including;

i) Stainlesssteel [redacted] claddingand external ductwork;
c) The installation of equipment (supplied by others);

d) Transporttosite of all items referred to above.
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Clause11.4 of Attachment B states:

“The extent of the scope of work included in the contract price is this
Attachment B which is the basis for any contract sum adjustments arising from
any conflicts.”

It appears to me thatClause 11.4 of Attachment B was intended to finally define the
scope of work which the applicantwas obliged to carry out by reference to the
following documents:

a) Document referenced 13Q2088819 Rev.0 dated 20/11/2013;
b) Document referenced 13Q2088819 Rev.2 dated 4/03/2014;
c) Document referenced 13Q2088819 Rev.3 dated 21/03/2014;and
d) [Respondent] Issued Rev F drawings 19/03/2014;
Document 13Q2088819Rev.0 dated 20/11/2013 includes the following specification:
“1.3 Inclusions
. Design, Engineering & Documentation as per typical [redacted] list, attached.”
Document 13Q2088819Rev.0 dated 20/11/2013 includes the following specification:
“1.4 Exclusions
Work excluded by [the respondent] shall not be limited to the following;
. Site plans and layouts”

Document 13Q2088819Rev.0 dated 20/11/2013 incorporates by referencea
document entitled; “[Redacted] Technical details-redacted”.

The document entitled “[Redacted Technical details-[redacted]” set out “Building
Parameters” for the modular buildings thatincluded “Module Length” and “Module
Width” for each modular buildingto be designed and constructed. Under the
abovementioned headings, the document stated “Refer to [respondent] Layouts” for
the “Module Length” and “Module Width” for each modular building. Accordingly,
that document indicates that the [the respondent’s] Layouts (the Rev F drawings)
were to be used to define the “Module Length” and “Module Width”.

Inabove paragraphs 116)to 120), | haveidentified clauses inthe Technical
specification referenced: “V-31S057801380-1126 Rev 0” that clearly requirethe
respondent to provide (amongst other things) a complete design of the buildingsand
[redacted] and that drawings setting out module length and module width are
indicativeonly.

The respondentasserts thatthe applicantwas required to performall of the
respondent’s obligationsasarticulated in the Technical specification referenced: “v-
315S0S57801380-1126Rev 0”.
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There is, however, nothingin the Contractthat expressly states thatfor the purposes
of Technical specification referenced: “V-31S057801380-1126 Rev 0” [redacted]
(beingthe respondent) means the applicant.

The applicantassertsthatits design obligations were detailed design obligations and
thatitwas onlyrequired to perform some of the respondent’s obligationsas
articulated inthe Technical specification referenced: “V-31S057801380-1126 Rev 0”.

| prefer the applicant’s argument, beingthat itwas required to develop a detailed
design based on the Rev F drawings for the followingreasons:

a)

b)

c)

d)

e)

There is nothingin the General Terms and Conditions thatdefines any design
obligation. Infact, the General Terms and Conditions explaintheapplicant’s
obligationsas “to manufacture, transport, deliver and supply the Equipment” in
accordancewith the Technical Specification, which includes the document
referenced “V-315057801380-1126 Rev0”.

Clause4.1(b) of the Special Conditions sets outcertain design obligations for
the applicant, however, clause4.2(a) makes itclear thatthe applicant “must
not deviate from the Contract or other documents supplied by [redacted]
Subcontractor”. Technical specification referenced: “V-315057801380-1126.
This condition takes precedenceover the design requirements set out in Rev
0”.

Attachment B, which takes precedence over the Technical Specification, makes
itclearthatthe basisof the contractpricearethe Rev F drawings and the
document entitled “[redacted] Technical details-[redacted]” set out “Building
Parameters” for the modular buildingsthatincluded “Module Length” and
“Module Width” for each modular buildingto bedesigned and constructed. In
particular, Attachment B included Rev F drawing entitled; “CCPP-L-300-LER-811
[redacted]” Rev Fissued 19 March 2014 thatstated widths and lengths for the
building modules and for landings and showed internal dividing walls.

Attachment B further makes itclear thatany changeto the designset outin
the Rev F drawings will entitle the applicantto make a claimfor a contract
priceadjustmentas follows:

“The extent of the scope of work included in the contract price is this
Attachment B which is the basis for any contract sum adjustments
arising from any conflicts.”

Accordingly, | haveinterpreted the Contractto requirethe applicantto have
provided a detailed design sufficient for the construction of 9 modular
buildings thatsatisfied the specification setoutin Technical specification
referenced: “V-31S0S7801380-1126Rev 0” and the other documents referred
to in Schedule 2 and Attachment B includingall statutory permits and the BCA
andrelevantAustralian Standards inaccordance with the respondent’s Rev F
drawings (thatdefined overall sizes) and subject to the respondent’s approval.

The respondentasserts thatthe applicantelected to maintain a 4.3 metre maximum
height restriction for its own conveniencethatrelated to beingableto pass under
certain bridges en-routeto the site.
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The applicanthasdrawn my attentionto note 4 on the respondentissued Rev F
drawingentitled; “[redacted]” Rev Fissued 19 March2014 (andalsoRevGissued21
March 2014 (the Rev G Drawings), that the applicantagrees containsthesame
information regarding heightlimits), which states:

“Maximum building overall height for road transport is 4200 mm”

For the above stated reasons, itwas a term of the Contractthat the applicant must
comply with the requirements of the Rev F drawing.

Accordingly, | do not acceptthe respondent’s assertion thattheapplicantself-
imposed the height restriction of 4.3 metres.

If anything, the applicanthas builtthe modules to a height thatis in excess of the
specified height, however, that pointis notinissuein this application for adjudication
and does not affectmy decision.

The respondentfurther asserts thatthe applicantinstalled 2 dividing walls (one down
the middleof [redacted] Module1 and one down the middle of [redacted] Module 2)
for its own conveniencein order to achievecertain firesafety requirements.

Under the Contract, the applicantwas required toinstall certain equipmentthat was
provided by the respondent or otherwise provided by the higher level contractor with
whom the respondent contracted. There is nothinginthe Contractthat requires the
applicantto design of any partof the equipment layout, savefor the [redacted]
system and buildinglightingand power systems.

On or about19 June 2014, the respondentissued to the applicanta drawingentitled;
“[redacted]” Rev A (the Rev A Drawing). On orabout30 June 2014, the respondent
issued tothe applicanta drawingentitled; “[redacted]” Rev B (the Rev B Drawing).

“[Redacted]” Rev B changed the width, length of buildings thesubjectof claims for
variationinthePayment Claim. This drawingalso changed the width of stair landings
andrequired aninternal wallinmodules 1and 2.

The Contractdefines “Change” as:

“an increase, decrease, substitution, omission or variation of or to the
Equipment”.

Accordingly, thedrawing “[redacted]” Rev B set out a Change(s), which the applicant
was required to perform.

Clause 8.2 of the Contractsets out the process by which the respondent may instruct
a Change as follows:

“la) [redacted] Subcontractor may, at any time before Final Acceptance, give
Vendor Contractor a Change Order to perform a Change. [Redacted]
Subcontractor need not request a Change proposal before giving a
Change Order.

Page 28



145)

146)

147)

148)

149)

150)

Adjudication No:35.18.01

(b) where [redacted] Subcontractor gives Vendor Contractor a Change Order
Vendor Contractor must perform its obligations under the Contract as
varied by the Change Order. However, Vendor Contractor is not required
to perform a Change that is beyond the general scope of the Contract.

Vendor Contractor must not perform a Change, except in accordance with a
Change Order. Vendor Contractor is not entitled to make any claim against
[redacted] Subcontractor in relation to a Change performed without a Change
Order.”

Itis clearthattherespondentissued onorabout19 June 2014, a drawingentitled;
“[Redacted] GA for arrangement freeze CCPP-L-300-LER-811” Rev A and on or about
30June 2014, a drawingentitled; “[Redacted] GA for arrangement freeze CCPP-L-300-
LER-811" Rev B, whichitrequired the applicantto construct.

There is no provisioninthe Contractthat entitles the respondent to issuedrawings
that requirethe applicanttocarryouta Changeunless itissues thedrawings by way
of a Change Order.

Notwithstandingthatthe respondent did not follow the requisite process setoutin
the Contract, the applicantnotified therespondent on 25 June 2014 inthe terms set
out below thatitintended to claim paymentfor the changes to be performed
pursuantto the drawing “[Redacted] GA for arrangement freeze CCPP-L-300-LER-811"
Rev Aissued on 19 June 2014 as follows:

“Further to our discussions of 24 June 2014 and the evolving design it is
apparent that the building sizes are growing significantly.

The changes and the variation amounts now estimated are listed below:

[the applicantsetoutin detail the individual additional costs dueto changes in
the buildingsizes, internal partitions, [redacted], electrical design and building
finishes]”

The applicantsentfurther notices updatingits estimate of the impacts and cost of the
changes on 1 October 2014, 25 March 2015, 4 June 2015,9 July 2015.

Clause 18.1(a) of the Contractrequires the applicantto provideto the respondent
noticethatit mayclaimincludingclaimfor workthatit asserts isa variation as
follows:

“If Vendor Contractor wishes to make a claim against [redacted] Subcontractor
arising out of or in connection with the Contract (however arising, including for
negligence), Vendor Contractor must give [redacted] Subcontractor written
notice of the claim within 15 days after Vendor Contractor that becomes aware,
or ought reasonably to have become aware, of the event all circumstances on
which the claim is based.”

At aboveparagraph 90) | decided thatthe applicantgavethe requisite complying
notice of claimwithin a time permitted by the Contract.
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I acknowledgethat the respondent never issued the applicanta Change Order for
Item 1.0 of the Payment Claim. However, for the reasons stated above, the
respondent knew (or ought to have known) that the Rev A (and Rev B) drawings it
provided required the applicantto make changes for which the respondent was
liable. Itshould similarly have known thatthe applicantwas entitled to payment for
the changes and thatwithout a Change Order, the applicantwas notentitled to claim
payment. Accordingly,therespondentshould haveissueda Change Order either with
the issueof the drawings thatrequired the Changes or after receipt of the applicant’s
noticeunder clause 18;

For the above stated reasons, | do not accept thatthe applicantfailed to comply with
the requirements for makinga claimsetoutinthe Contractand is nowbarred
becausethe applicantgaveits noticeofintention to claimpursuanttoclause 18 of
the Contractwithinthe 15 days required by clause 18.

The applicant provided sufficient detailed description of the changes resulting from
the Rev A and Rev B drawings and costestimates for each change. Accordingly, | do
not acceptthe respondent’s assertion thatthe applicant never “substantiated the
nature underlying these claims”.

Inrelation tothe respondent’s reasons setout in the payment schedulefor
withholding payment, | have decided as set out below.

The respondentasserted; “Nothing further is owed to [the applicant] under this
Contract...” (anextract from the payment schedule). | do not acceptthat assertion
for the reasons setout in this determination.

“[The applicant] has claimed amounts that [it has] previously claimed and were
subject to previous [respondent] assessments and payment schedules.” (an extract
from the payment schedule).

There is nothinginthe Contractthat prevents the applicantfromclaiminganamount
that was previously claimed and rejected.

HH KellyJ in ABB Australia Pty Ltd v CH2M Hill Australia Pty Limited and Ors [2017]
NTSC 1 andthe judgments of OlssonJAandKellyin K& J Burns Electrical Pty Ltd v
GRD Group (NT) Pty Ltd & Ors [2011] NTCA 1 of this issueconcluded thatrollingor
repeat claims are permissible under the CCA and a payment disputemayarisein
relationto each validly made payment claimunder a contractfor the following
reasons.

Section 4 of the CCA states:

payment claim means a claim made under a construction contract: [Emphasis
added]

(a) by the contractor to the principal for payment of an amountin relation
to the performance by the contractor of its obligations under the
contract; or

(b) by the principal to the contractor for payment of an amountin relation
to the performance or non-performance by the contractor of its
obligations under the contract.
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160) Pursuanttosection 4 of the CCAa “payment claim” is a claimmadeunder a
construction Contract by the contractor to the principal for paymentof anamountin
relation to the performanceby the contractor of its obligations under the contract.

161) Inorder forthere to be a payment claimunder a construction contract, the payment
claimmustbe made inaccordance with the terms of the construction Contract
relatingto how a party must make a claimto another party for payment. The word
“under” does not mean “in relation to” or “associated with”, it means “in accordance
with”.

162) Section 8 of the CCA states:
Payment dispute
A payment dispute arises if:

(a)  apayment claim has been made under a Contract and either:

(i) the claim has been rejected or wholly or partly disputed; or
[Emphasis added]

(ii) when the amount claimed is due to be paid, the amounthas not
been paid in full; or

(b)  when an amountretained by a party under the Contract is dueto be paid
under the contract, the amount has not been paid; or

(c) when any security held by a party under the Contract is due to be
returned under the contract, the security has not been returned.

163) Section33(1)of the CCA states:
Adjudicator's functions

(1)  Anappointed adjudicator must, within the prescribed time or any
extension of it under section 34(3)(a):

(a)  dismiss the application without making a determination of its
merits if:

(i) the Contract concerned is not a construction contract; or

(i)  the application has not been prepared and served in
accordance with section 28; or

(iii)  anarbitrator or other person or a court or other body
dealing with a matter arising under a construction Contract
makes an order, judgment or other finding aboutthe
dispute that is the subject of the application; or [Emphasis
added]

(iv)  satisfied it is not possible to fairly make a determination:

(A)  because of the complexity of the matter; or
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(B)  because the prescribed time or any extension of it is
not sufficient for another reason; or

Section 4 and section 8 and section 33 when read together, only authorisean
adjudicator to determine an application for adjudication if the payment claimis
validly madeand the application for adjudication made within 90 days of the
occurrence of the payment dispute.

At paragraphs[118]-[124] of K & J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd,
KellyJstated:

[118]

[119]

[120]

[121]

[122]

The second matter | want to comment upon is the question of “repeat
claims”,

In AJ Lucas, Southwood J made the following remarks:

Clause 13 of the appellant’s standard hire agreement provides for the
rendering of accounts at monthly intervals and for the payment of
accounts within 30 days from the end of the month in which a valid tax
invoice is received. The clause contains no express provision for the
making of repeat claims and there is no basis for implying such a
provision in the standard hire agreement. Further, s 8 of the Act does
not permit a payment dispute to be retriggered by the making of a
repeat claim in respect of the performance of the same obligations under
a construction contract.

The underlined words in this passage were used as the basis for a
submission that, as a matter of law, the Act does not allow for (indeed
prohibits) what have been referred to as “repeat claims”. It was said
that s 8 defines when a payment dispute arises, and once a dispute has
arisen about a particular amount, it cannotarise again. Read in the
context of the whole passage, the underlined words are notauthority for
such a proposition.

As Southwood J made clear, the Contract in question in AJLucas
provided for monthly invoices and made no provision for “repeat claims”.

In this case, the Contract contained a form of provision for the making of
payment claims which is common in construction contracts. It provided
for what is effectively a “rolling claim”. That is to say, each payment
claim is to specify the whole of the value of the work said to have been
performed, from which must be deducted the amountalready paid, the
balance being the amountclaimed on that payment claim. It is readily
apparent that if any payment claim is not paid in full:

(a) apaymentdispute will arise in relation to the part unpaid when
the claim is due for payment under the contract; and

(b)  despite that, each subsequent payment claim must include a
“repeat claim” for that unpaid part.
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There is nothing in the Act which renders this form of contractual
provision unenforceable — or takes it outside the power of an adjudicator
to adjudicate upon. What the adjudicator is obliged to do when faced
with a payment claim under a Contract of this kind is the same as he
does for any other contract: he should look at the Contract and
determine whether the payment claim complies with the provisions of
the contract, when the amount claimed would be due for payment under
the Contract (if payable), and whether the application has been lodged
within 90 days of that date.

[124] 1 agree with Southwood J (in his reasons on this appeal) that a payment

dispute does not come to an end —or a fresh payment dispute
necessarily arise —simply because a further claim is presented seeking
payment of precisely the same amounts for the performance of precisely
the same work. However, | also agree with Olsson Al that there is no
reason why a Contract could not authorise the inclusion in a progress
payment claim of earlier unpaid amounts, so as to generate a new
payment claim, attracting a fresh 90 day period. In each case one must
look to the Contract to determine when a payment was due and hence
when the payment dispute arose. One imagines that in most contracts,
a “repeat invoice” claiming no new work and simply served in an
attempt to “re-set the clock” for the purpose of an application for
adjudication, would not have the desired effect. However, one cannot be
dogmatic. There are contracts, for example, where the contractor is to
putin a final claim setting out all amounts claimed: each of these may
have been the subject of one (or more) progress claims, and there may
have been no new work done. Itis always a matter of going to the
Contract to determine when the payment dispute arose according to the
express and/orimplied terms of the contract.”

166) Further, at[236]-[238]in K& J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd,
Olsson A-Jstated:

“I236] Applying the concepts of such meanings to the relevant definition in s 4

[237]

[238]

of the statute, the clear intent of the definition is that, to constitute a
payment claim, the claim must be shown to be a claim for moneys in
accordance with or subject to the conditions of a construction contract.

In other words, it is not merely a claim at large in respect of works under
a construction contract, it must be one that can properly be categorised
as a genus of claim provided for by that contract. The existence of a
mere causal nexus with a construction Contract is plainly not what is in
contemplation by the legislation.

Moreover, as a matter of simple logic, a dispute can only arise unders 8
of the statute when a payment claim is properly said to be due to be paid
under the relevant construction Contract and has been disputed and/or
not fully paid. That situation can only arise in relation to a payment
claim that purports to be of a genus recognised and provided for by the
contract, thatis, in the instant case, one that, on the face of it, complies
with and answers the description in the mandatory provisionsof cl 12.2
of the sub-contract.”
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At paragraphs[257]-[261] of K& J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd,
Olsson A-J stated:

[257] In view of that conclusion, it becomes unnecessary to dilate at length on
the question of whether the statute contemplates or permits, for its
purposes, the lodgement of repeat payment claims, so as to re-trigger
the relevant 90 day limit.

[258] It was argued on behalf of GRD that the issue as to whether the subject
contract, as opposed to the statute, provides for or permits the
resubmission of former payment claims is not to the point. Counsel
contended that the critical issue is whether the statute permits the re-
triggering of the 90 day limit in that manner, by giving rise to a valid
payment dispute in relation to earlier payment claims. Reliance was
placed on what fell from Southwood J in Mac-Attack117.

[259] In the last mentioned case all of the members of the Court were of the
opinion that the statute made no provision for and thus did not directly
authorise, the resubmission or re-formulation of payment claims.

[260] Whilst | respectfully accept that the manner in which s 8 sets out to
define what constitutes a payment dispute does not make any provision
for the re- triggering, by a repeat payment claim, of a payment dispute
in respect of a payment claim that had been made earlier, as to which
the 90 day limit has expired, nevertheless, it does not prohibit such a
practical situation arising if such a situation is expressly stipulated for by
the relevant construction contract.

[261] Isee noreason why such a Contract could notauthorise the inclusion in a
progress payment claim of earlier unpaid amounts, so as to generate a
new payment claim, attracting a fresh 90 day period. Such a situation
did not arise in Mac-Attack.

These passages confirmthatthe applicantwas entitled to re-submita payment claim
thatincludeditems thatmay have been previously claimed and rejected by the
respondent.

The respondentasserted; “[The applicant has] previously submitted [its] last Invoice
(Tax Invoice No. 2101/26, dated 31 March 2017....demonstrating the agreed final
Contract Sum...” (an extractfrom the payment schedule). | do not acceptthat
conclusion becausethereis nothinginthe Contractthat states that a payment claim
made pursuanttoclause12.1(a) of the Contractis the final claimand thatthe
applicantis notentitled to make any further payment claims.

Furthermore, | have not been provided any evidencethat the parties agreed a final
ContractSum and the factthat the applicant madethe Payment Claimand this
application for adjudication is evidence of a contraryintention. Accordingly, | do not
acceptthe implicationthatthe applicantis now estopped from makingthis claim
becauseitagreed a final ContractSumbecausethere is noevidenceof suchan
agreement.
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The respondentasserted; “[The applicant is claiming amounts many years after the
contractual works have been agreed upon and completed...” (an extract from the
payment schedule). There is nothinginthe Contractthat provides a deadlineas to
when the applicantmay submita payment claim provided it has given due notice of
its intention to claimpaymentunder clause 18 of the Contract.

The respondentasserted; “[The applicant is] ignoring [its] contractual obligation to
pay Liquidated Damages in accordance with the Contract...” (an extract from the
payment schedule). | will deal with this pointfurther below. | note however, that the
payment schedulediscloses thatthe respondenthas not soughtto exerciseits rights
under clause 10.2 becausethereis noaccountofthe claimed liquidated damages. In
the context that a disputearises either from the position taken by the respondentin
the payment scheduleor by failing to pay the amount claimed by the date for
payment under the Contract,sincethe respondent remained silentas to liquidated
damages in the payment schedule, there can be nodispute relatingto liquidated
damages for the purposes of this applicationfor adjudication.

The respondenthas not challenged the quantum of Item 1.0.

Accordingly, | havedecided thatthe applicantis entitled to payment of $316,106.00
plus GST.

ITEM 2.0 OF THE PAYMENT CLAIM

175)

176)

177)

178)

179)

180)

The applicanthasclaimed $74,600.00 excl. GST for additional airhandling/
conditioning dueto the design changeto splitrooms including 15 metres of extra
duct, 10 additional grilles) included in the work under the Contract.

Inrelationtoitem 2.0, the respondent has scheduled SNiland has provided the
reasons inthepayment schedule stated aboveat paragraph 102)for withholding
payment.

I have considered the respondent’s reasons for withholding paymentstated in the
payment scheduleand the applicant’s replytothosereasons setoutinthe
application for adjudication and have determined above atparagraphs 155)to 172)
that none of those reasons entitlethe respondent to withhold money inrelation to
Item 2.0.

Inrelationtoitem 2.0, the respondent has scheduled SNiland has provided the
reasons intheadjudicationresponsestated aboveat paragraphs 0to 104)e) for
withholding payment.

I have considered the respondent’s reasons for withholding paymentstated in the
adjudicationresponseand the applicant’s reply to the reasons raised for thefirsttime
inthe responseand havedetermined aboveat paragraphs 106)to 153) thatnone of
those reasons entitlethe respondentto withhold money inrelation to Item 2.0.

I have decided that the applicantis entitled to payment of $74,600.00 plus GST for
Item 2.0.
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ITEM 3.0 OF THE PAYMENT CLAIM

181) The applicanthasclaimed $222,130.00excl.GSTfor additional transport costs
due to design changeto increase width and or length of the building modules
under the Contract.

182) Inrelationtoitem 3.0, the respondent has scheduled $Niland has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

183) Inrelationtoitem 3.0, the respondent has scheduled SNiland has provided the
reasons intheadjudication response stated aboveat paragraphs 0to 104)e) for
withholding payment.

184) | have considered the respondent’s reasons for withholding paymentstatedin
the payment scheduleand the applicant’s reply tothosereasons setoutin the
application for adjudication and have determined above atparagraphs 155) to
172) that none of those reasons entitlethe respondentto withhold money in
relation to Item 3.0.

185) | have considered the respondent’s reasons for withholding paymentstatedin
the adjudicationresponseand theapplicant’s reply to the reasons raised for the
firsttimeinthe responseand havedetermined above atparagraphs 106)to 153)
that none of those reasons entitlethe respondent to withhold money inrelation
to Item 3.0.

186) | have decided that the applicantisentitled to payment 0f $222,130.00 plus GST
for Item 3.0.

ITEM 4.0 OF THE PAYMENT CLAIM

187) The applicanthasclaimed $226,945.00excl. GST for additional structural changes due
to design changeto increasewidth and or length of the building modules under the
Contract.

188) Inrelationtoitem 4.0, the respondent has scheduled SNiland has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

189) I have consideredthe respondent’s reasons for withholding paymentstatedin the
payment scheduleand the applicant’s reply to thosereasons setoutinthe
application for adjudication and have determined above atparagraphs 155)to 172)
that none of those reasons entitlethe respondent to withhold money inrelation to
Item 4.0.

190) Inrelationtoitem 4.0, the respondent has scheduled SNiland has provided the
reasons intheadjudication responsestated aboveat paragraphs 0to 104)e) for
withholding payment.

191) Ihaveconsideredthe respondent’s reasons for withholding paymentstated in the
adjudication responseand the applicant’s reply to the reasons raised for thefirsttime
inthe responseand havedetermined aboveat paragraphs 106)to 153) thatnone of
those reasons entitlethe respondentto withhold money inrelation toltem 4.0.
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I have decided that the applicantisentitled to payment of $226,945.00 plus GST for
Item 4.0.

ITEM 5.0 OF THE PAYMENT CLAIM

193)

194)

195)

196)

197)

198)

The applicant has claimed $46,000.00 excl. GSTfor additional supply & installation of
electricalitems due design changeto splitrooms of the building modules under the
Contract.

Inrelationtoitem 5.0, the respondent has scheduled SNiland has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

I have considered the respondent’s reasons for withholding paymentstated in the
payment scheduleand the applicant’s reply tothosereasons setoutinthe
application for adjudication and have determined above at paragraphs 155)to 172)
that none of those reasons entitlethe respondent to withhold money inrelation to
Item 5.0.

Inrelationtoitem 5.0, the respondent has scheduled SNiland has provided the
reasons intheadjudication responsestated aboveat paragraphs 0to 104)e) for
withholding payment.

I have considered the respondent’s reasons for withholding paymentstated in the
adjudicationresponseand the applicant’s reply to the reasons raised for thefirsttime
inthe responseand havedetermined aboveat paragraphs 106)to 153) thatnone of
those reasons entitlethe respondentto withhold money inrelation to Item 5.0.

| have decided that the applicantis entitled to payment of $46,000.00 plus GST for
Item 5.0.

ITEM 6.0 OF THE PAYMENT CLAIM

199)

200)

201)

The applicant has claimed $55,470.00 excl. GSTto increasethe size (length and width)
of the landings for the modular buildings following theissue of the Rev A and Rev B
drawings.

Inrelationtoitem 6.0, the respondent has scheduled SNiland has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 6.0, the respondent has scheduled SNil and has provided the
followingreasonsintheresponsefor withholding payment:

a) The Rev A and Rev B drawings; “are concept drawings only. It is from these
that [the applicant] is required to prepare its detailed design so that it satisfies
the relevant specifications in the Contract.”;

b) The applicantincreased the width and or changed the length in 7 prefabricated
buildings for its own convenience. “By redesigning the modules to make them
wider and or longer, this meant that the overall footprint of the entire
[redacted] building increased and this influenced the dimensions of the landings
and landings and stairs and their locations”;
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c) “[the applicant] failed to provide the detail required under the Contract for Item
6.0” and the respondent refers me to the email of [SP] dated 9 December
2014.

d) Thisissuearosein October 2014 and theapplicantfailed to providenoticeas
required by clause 18 of the Contract;

e) Additionally,inrelation to sub-items 1.5to 1.7, the applicantis notentitled to
payment becauses:

i) The respondentnever issued theapplicanta change order for any of
these 3 items;

i) The applicanthasfailed to comply with the requirements (includingtime
requirements) for makinga claimsetoutinthe Contractandis now
barred;

iii) The applicant never “substantiated the nature underlying these claims”?;

f) The applicant’srates ($2,200/m2 for landings and $445/Imfor handrails are
excessive. The respondent asserts thatreasonable marketrates for landings
are$1,250/m2.

202) Insummary,the applicantassertsthat:
a) the Contractwas based on certain drawings;

b) its design obligations werelimited to detailed design (including certification of
the detailed design);

c) the drawings were changed by the respondent;

d) the applicantduly notified therespondent of its intentiontoclaimin
accordancewith the Contract; and

e) the applicanthasnowmade a claimfor paymentof Item 1.0 in the Payment
Claiminaccordance with the Contract.

203) Insummary,the respondent asserts that:

a) the applicantwas responsiblefor all design and construction under the
Contract;

b) the drawings referred to by the applicantuponwhichithas basedits claim,
were indicativeonly;

c) the changes inlength, width and installation of dividing walls were necessary
design changes to meet the specificationandtheapplicantisresponsiblefor
the costof such changes becauseofits obligation to designinaccordancewith
the Contract;and

8 Paragraph 40 of the sworn statement of [SP];
9 Paragraph 41 of the sworn statement of [SP], Paragraph 48 of the sworn statement of [AT];
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d) the applicanthas notfollowed the Contractandis now barred from making
this Payment Claim.

I have considered the respondent’s reasons for withholding paymentstated in the
payment scheduleand the applicant’s reply tothosereasons setoutinthe
application for adjudication and have determined above atparagraphs 155)to 172)
that none of those reasons entitle the respondent to withhold money inrelation to
Item 6.0.

| have decided above that the applicantwas required to produce detailed or
fabrication drawings fromthe documents, drawings and specifications provided by
the respondent.inrelation to the Main [redacted] modules under the Contract. In
particular, the applicantwas required to incorporate the widths, lengths heights set
outinthe Rev F (and Rev G) drawings and produce drawings from which the modular
buildings could be constructed thatsatisfied the Contract, the BCA and relevant
Australian Standards.

| decided abovethat Attachment B contained an amendment to the Contractthat
made it clear thatthe contractpricewas based on the Rev F drawings and thatany
changewould entitle the applicantto measurethe changeagainsttheRev F drawings
for the purposes of claiminga variation.

On orabout19 June 2014, the respondentissued to the applicanta drawingentitled;
“[redacted]” Rev A (the Rev A Drawing).

On orabout30 June 2014, the respondentissued to the applicanta drawingentitled;
“[redacted” Rev B (the Rev B Drawing).

The Rev A Drawingand the Rev B Drawing indicated landingsthatwere wider and or
longer than thoseindicated onthe Rev F drawings.

the applicantnotified therespondent on 25 June 2014 inthe terms set out below that
itintended to claim paymentfor the landings changes to be performed pursuantto
the drawing “[redacted]” Rev Aissued on 19 June 2014 as follows:

“2.3 Total Building Landing Widths Changes
-Part from 2.5m to 3.5m

-Part from 2.0 to 3.1m

EO Costs 572,000

Note: any landings notpart of a Building Section will incur transport costs due
to extra width / non divisible loads etc.

EO Costs 521,000

593,000 + GST

”
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I do not acceptthe respondent’s assertion thatthe Rev A and Rev B drawings; “are
concept drawings only”. Forthe above stated reasons, thosedrawings weredrawings
that the applicantwas required to useto producefabrication drawings and the
applicanthad nodiscretion to changethe length of widths of the buildings or
landings.

Inrelation tothe respondent’s assertion that; “It is from these that [the applicant] is
required to prepare its detailed design so that it satisfies the relevant specifications in
the Contract.” thatis correct. The detailed design was required toincorporatethe
overall length, width and layout specified by the respondentinits Rev F and Rev G
drawings and thesubsequentlyissued RevA and Rev B drawings;

| do not acceptthat the respondent’s assertion that; “By redesigning the modules to
make them wider and or longer, this meant that the overall footprint of the entire
Main [redacted)] building increased and this influenced the dimensions of the landings
and landings and stairs and their locations”. The width andlength and location of
landingsandstairsisa function of therespondent (andits client’s) and site
requirements andis subjectto constraints imposed by the BCA andrelevant
Australian Standards buthas nothingto do with increasingthesize of the buildings.

Inrelation tothe respondent’s assertion that “[The applicant] failed to provide the
detail required under the Contract for ltem 6.0” and the respondentrefers me to the
email of [SP] dated 9 December 2014. Thatemail states:

“Hello [redacted]/[redacted]

Further to our meeting of 3 Dec 14 at [redacted], there were some urgent
actions requiring [respondent] responses, as a memory jogger, these items are
summarised below:

. Variation for [redacted] changes Main [redacted]- [redacted], re-routing of
stairs /landings.

. Variations — historical (refer [Respondent’s] email), estimates and update.

”

The email appears to acceptthatre-routingas the stairs /landingsisa variation butit
is notclear whatfurther informationis beingrequested by the applicant. Inthe
context that the applicantgavean estimate of $72,000 for the landings and stairs that
were changed by the Rev A and Rev B Drawings and thatthe amountincludedinthe
Payment Claimis $55,470,1 do not consider thatthe applicant’s notice of intention to
claimwas invalidated because of that reduction in the amount claimed.

| do not acceptthat Thisissuearosein October 2014 and the applicantfailed to
providenoticeas required by clause 18 of the Contractbecausethe applicantgave
noticeof 25 June 2018 of design changes thatwould give riseto a claimfor changes
to the landings and stairs, which theapplicant estimated would cost $72,000.

At aboveparagraph 90) | decided thatthe applicantgavethe requisite complying
notice of claimwithin a time permitted by the Contract.
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222)

223)

224)

225)
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I acknowledgethat the respondent never issued the applicanta Change Order for
Item 1.0 of the Payment Claim. However, for the reasons stated above, the
respondent knew (or ought to have known) that the Rev A (and Rev B) drawings it
provided required the applicantto make changes for which the respondent was
liable. Itshould similarly have known thatthe applicantwas entitled to payment for
the changes and thatwithout a Change Order, the applicantwas notentitled to claim
payment. Accordingly,therespondentshould haveissueda Change Order either with
the issueof the drawings thatrequired the Changes or after receipt of the applicant’s
noticeunder clause 18;

For the above stated reasons, | do not accept thatthe applicantfailed to comply with
the requirements for makinga claimsetoutinthe Contractandis nowbarred
becausethe applicantgaveits noticeofintention to claim pursuantto clause 18 of
the Contractwithinthe 15 days required by clause 18.

The applicantprovided sufficient detailed description of the changes resulting from
the Rev A and Rev B drawings and costestimates for each change. Accordingly, | do
not acceptthe respondent’s assertion thatthe applicant never “substantiated the
nature underlying these claims”.

The respondentasserts thatthe applicant’s rates ($2,200/m2 for landings and
$445/Imfor handrails are excessive. The respondent asserts thatreasonable market
rates for landings are$1,250/m2.

Neither the applicantnor the respondenthave provided me any evidence to
demonstrate that the claimed rates are excessive or reasonable. Similarly, neither
has submitted an elemental build-up of thoserates to supportthe claim.

Inthe context that the applicantfirstindicated its rates by way of the 25 June 2014
email, the respondent has had more than enough time to either negotiate acceptable
rates or providesome quotation to demonstrate reasonable marketrates andlam
not persuaded that the respondent’s 9 December 2014 email required the applicant
to substantiateits rates for construction of additional landingsand or stairsand
handrails.

Furthermore, there is nothinginthe Contractthat requires the applicantto provide
thatinformation.

Accordingly, | havedecided thatthe applicantis entitled to payment of $55,470.00
plus GST.

ITEM 7.0 OF THE PAYMENT CLAIM

226)

227)

The applicanthas claimed $112,560.00excl. GST to providea 6mm steel floor for
[redacted] rooms ([redacted] Room 1 and [redacted] Room 2). The applicantasserts
that these rooms were specifically excluded fromthe Contract.

Inthe Payment Claimthe applicantstates:

“Price quoted for steel plate floors. Originally quoted 28/11/14 (Applicant’s
Submission). Refer email of 20/5/14 to [redacted] (specifically excluded
[redacted] floor areas.

The [redacted] Rooms are not included in the Contract Price.”
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Inrelationtoitem 7.0, the respondent has scheduled SNiland has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding

payment.

I have considered the respondent’s reasons for withholding paymentstated in the

payment scheduleand the applicant’s replytothosereasons setoutinthe

application for adjudication and have determined above atparagraphs 155)to 172)
that none of those reasons entitlethe respondent to withhold money inrelation to

Item 7.0.

Inrelationtoitem 7.0, the respondent has scheduled SNiland has provided the
followingreasonsintheresponsefor withholding payment:

a) The Contractrequires thatthe [redacted] room floors be constructed with

6mm steel platefloors.

b) “The Contract does notinclude any reference to the exclusion of 6mm steel

plate floors for the [redacted] rooms, nor does it state that the 6mm steel plate

floors for the [redacted] Rooms are to be treated as extra works or provisional

sum works”.

Attachment B, which contains an amendmentto the Contractand was initialled by

[BS] of the applicanton 25 July 2015 and Attachment A to Schedule 3 of the Contract,
sets out the contractpriceas follows:

CONTRACT PRICE

Item S Amount

Building S 6,503,000.00
[Redacted] S 1,720,000.00
Equipment installation S 1,200,000.00
Sub-total S 9,423,000.00

3mm steel walls/roof (as per email

08.04.14) S 1,210,000.00
6mm steel floor S 527,000.00
2 hrfirerated walls S 117,000.00
transporttosite S 1,205,000.00
S/Steel [redacted] cladding & ext.

ductwork S 950,000.00
sub-total S 4,009,000.00
Contract Price (Base Price) S 13,432,000.00
OPTIONS

[Redacted] S 40,000.00
[Redacted] room fittings S 90,000.00
Emergency fittings S 245,000.00
Sub-total S 375,000.00
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237)

238)
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On 1 October 2014, the applicantsentto the respondenta notice of claimidentifying
variations. In particularthatemail states:

“

2.0 Steel floors in 6 mm steel plate painted

”

There is nothinginthe Contractor the contractdocuments that says thatthe 6mm
steel floors werenot to be usedin [redacted] Rooms 1 and 2.

The phrase “6mm steel floor”is anall-inclusivetermthat in the absence of any other
specification or limiting statement, means the material to be used for all floorsto be
constructed.

Furthermore, clause21.4 states: “The Contract supersedes all previous agreements in
respect of its subject matter and embodies the entire agreement between the parties
in respect of the subject matter.”

The Contractsets out all the parties’ rights and obligations and thelast offer was
made by the applicantand accepted by the respondent on 25 July 2015. There is no
evidence that the parties did notintend for the [redacted] floors to be constructed of
6mm steel plate. | have, therefore, decided that the Contractrequired all floors to be
constructed using6mm steel plate. Accordingly, theapplicantis notentitled to any
payment for Item 7.0 of the Payment Claim.

I note that the applicantfirstprovided notice of its intention to claim for the
[redacted] room floors on 25 March 2015 butitclaims thatthe parties agreed at the
time of entering into the Contractthat the [redacted] floors would be constructed
using 18mm CFC floor.

The applicanthasnotprovided any evidencethat shows thatthe [redacted] room
floors were changed from an 18mm CFC to a 6mm steel floor. The applicanthas only
referred to changes of the buildings made under the Rev Aand Rev B drawings. In
that context, regardless of the conclusion thatl madeinthe above paragraph, the
applicantwould have been barred frommakinga claimfor payment becauseitfailed
to providethe requisite noticeunder clause 18 of the Contract.

ITEM 8.0 OF THE PAYMENT CLAIM

239)

240)

241)

The applicanthas claimed $52,300.00 excl. GSTfor changes to landings on the
[redacted] Room. Specifically,toincreasethesize(length and width resultinginan
increaseof 15m2) of the landings, providean additional base frame to supportthe
landings, provide additional handrails, provide columns / capitals, liftpointsand a
jointfor the modular [redacted] Room building following theissue of the Rev A and
Rev B drawings.

Inrelationtoitem 8.0, the respondent has scheduled SNil and has provided the
reasons inthepayment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 8.0, the respondent has scheduled SNiland has provided the
followingreasonsintheresponsefor withholding payment:
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243)

244)

245)

246)
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a) The applicant “neverprovided [the respondent] any options or prior notice as to
how [the applicant] intended[s] to build or transport a landing of the kind
claimed for Item 8.0".

b) Additionally, theapplicantis notentitled to payment because:
i) The respondentnever issued theapplicanta Change Order for this item;

i) The applicanthasfailed to comply with the requirements (clause 8.2 and
clause18.1) for makinga claimsetout inthe Contractandis now
barred;

iii) The applicantnever provided substantiation for the “lump sum prices”
for “columns/capital extra over costs”, “lift point” and the “jointto
[redacted] Room”;

c) The applicant’srates ($2,200/m2 for landings and $445/Imfor handrailsare
excessive. Therespondent asserts thatreasonable marketrates for landings
areS$1,250/m2.

Insummary, the applicantassertsthat:
a) the Contractwas based on certain drawings;

b) its design obligations werelimited to detailed design (including certification of
the detailed design);

c) the drawings were changed by the respondent;

d) the applicantduly notified therespondent of its intentiontoclaimin
accordancewith the Contract; and

e) the applicanthas nowmade a claimfor payment of Item 8.0 in the Payment
Claiminaccordance with the Contract.

Insummary, the respondent asserts that the applicanthas notfollowed the Contract
andis now barred from makingthis PaymentClaim.

The applicanthas provided no evidence of when the changeclaimed under Item 8
was made nor has itprovided any evidence thatit provided a notice of intention to
claimpaymentfor the claimed changes. Specifically:

a) the noticeitsent on 25 June 2015 makes no mention of the [redacted] 821 and
823 [redacted] Room.

b) The attachment to the noticethe applicantsentto the respondent on 1
October 2014 makes mention of variationsto [redacted] 821/ 823 as follows:

“1.3 Revised doors/landings locations/size”.
The 1 October 2014 email does notsatisfy therequirements of clause 18.1(b) because
itfailed toindicate “the Claim which Vendor Contractor intends to make, the details of

the relief, including any amount claimed”.

Accordingly, | havedecided thatthe applicantis notentitled to payment of Item 8.0.
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ITEM 9.0 OF THE PAYMENT CLAIM

247)

248)

249)

250)

251)

252)

253)

The applicanthasclaimed $45,000.00 excl. GST for transport of the re-designed
landings on the [redacted] Room claimed under Item 9.0 followingtheissue of the
Rev AandRev B drawings.

Inrelation toitem 9.0, the respondent has scheduled $Nil and has provided the
reasons inthepayment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 9.0, the respondent has scheduled SNiland has provided the
followingreasonsintheresponsefor withholding payment:

a) The applicant “neverprovided [the respondent] any options or prior notice as
to how [the applicant] intended(s] to build or transport a landing of the kind
claimed for Item 8.0".

b) Additionally, theapplicantis notentitled to payment because:

iv) The respondentnever issued theapplicanta Change Order for this item;

v) The applicanthasfailed to comply with the requirements (clause 8.2 and
clause18.1) for makinga claimsetoutinthe Contractandis now
barred;

vi) The applicantnever provided substantiation for the “lump sum prices”
for “columns/capital extra over costs”, “lift point” and the “jointto
[redacted] Room”;

Insummary, the applicantasserts that:
a) the Contractwas based on certain drawings;

b) its design obligations werelimited to detailed design (including certification of
the detailed design);

c) the drawings were changed by the respondent;

d) the applicantduly notified therespondent of its intentiontoclaimin
accordancewith the Contract; and

e) the applicanthas nowmade a claimfor payment of Item 8.0 inthe Payment
Claiminaccordancewith the Contract.

Insummary, the respondent asserts that the applicanthas not followed the Contract
andis nowbarred from making this Payment Claim.

| determined above atparagraph 246)thatthe applicantis notentitled to any
payment for claimed changes to landings on the [redacted] Room.

I have determined for the samereasons thatthe applicantis notentitled to any
payment for Item 9.0.
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ITEM 10.0 OF THE PAYMENT CLAIM

254) The applicanthasclaimed $253,510.00excl. GSTfor installation of [redacted] Room
and other rooms Emergency Light fittings claimed under Item 10.0 (as partofa
provisional sumof $335,000 referred to in the Contractas Options).

255) Inrelationtoitem 10.0, the respondent has scheduled SNil and has provided the
reasons inthepayment schedulestated aboveat paragraph 102)for withholding
payment.

256) Inrelationtoitem 10.0, the respondenthas scheduled SNil and has provided the
followingreasonsintheresponsefor withholding payment:

a)

b)

c)

d)

f)

The Option amount of $335,000 setout inthe Contractwas a provisionalsum
that was “based upon every light fitting being a Zone 1 type...it was included as
a provisional sum item in the event that Zone 1 type light fittings were required
in areas not specified by the General Specifications for the [redacted]9”.

The applicantisnotentitled to payment for lightfittings thatitsupplied and
installed that “were not required by the Scope of Work document or the
General Specifications for the [redacted] and [redacted]1!”.

The applicantis notentitled to payment for “type Zone 1 light fittings that
always formed part of its scope of Work (ie those required for the [redacted]
rooms) as per the Scope of Work Document and the General Specifications for
the [redacted] and [redacted] 12”.

“[The respondent] never issued a direction in respect of this provisional sum /
Option Price.”

“[The applicant’s] scope of work included the design of the lighting systems for
each of the buildings, and the supply and installation of the light fittings for the
same.”

Additionally, theapplicantis notentitied to payment because:
i) The respondent never issued theapplicanta Change Order for this item;

i) The applicanthasfailed to comply with the requirements (clause 8.2 and
clause18.1) for makinga claimsetoutinthe Contractandis now
barred;

iii) The applicantnever provided substantiation for the “lump sum prices”
for “columns/capital extra over costs”, “lift point” and the “jointto
[redacted] Room”;

10 Clause 16.4(a) of the response
clause 16.4(e) of the response

11

12

clause 16.4(f) of the response
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260)

261)
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The Contractdescribes the provisional work as follows:

“Option prices as discussed 29" May 2014:

. [Redacted] room fittings 590,000

.Emergency fittings $245,000

...Optional qty to be confirmed based on specification...

Base Price 513,432,000 + GST” [which excludes the Option prices]

There is nothinginthe Contractthat states that the [redacted] Room fittings are
includedin BasePriceasasserted by the respondent 16.19 of the response.

Furthermore, if the respondent’s assertion thatthe Option Price was based upon
every light fitting being a Zone 1 type, then there would have been another provision
for the same thinginthe BasePrice.

On the basis thatthe [redacted] Room fittings areidentified in Attachment B as an
Option Priceinthe Contract, | do not accept the respondent’s argument on that
point.

The respondentalsoargues thatitnever instructed the applicantto do any of the
provisional work. | also do notacceptthat assertion for thefollowingreasons:

a) On 1 October 2014, the applicantsentto the respondentan email that stated;

“The Option Prices provided and confirmed as proceeding for the following
additional scope of work items;

4.0 E.O. Cost of [redacted] Rooms light fittings to Zone 1 type

5.0 E.O. Cost of emergency light fittings in all locations to Zone 1 type

”

b) Duringthe period November 2014 to February 2015, the respondentand the
applicantdiscussed and exchanged extensive documentation as to the
numbers of emergency lightthat would be provided and whether the lighting
intensity of 0.2lux would be achieved. | note the respondent asserted the
applicantwas providingtoo many emergency lightfittings and the respondent
asserted thatit hadto review the lightingintensity calculations to ensurethe
Technical Specifications and statutory requirements were satisfied.

Inthe abovecontext, | have decided that the respondent expressly orimplicitly
instructed the applicantto proceed with the design, supplyandinstallation of the
Emergency [light] fittings and the [redacted] room fittings.
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263) Inrelationtothe respondent’s assertionthattheapplicantprovided too manylight
fittings, the respondent has not provided me a copy anyinstruction given to the
applicant prescribing the number of emergency fittings thatthe applicantwas to
provided. Furthermore, the respondent has no provided any assessment of the
number and value of Emergency fittings thatitconsidered were required to satisfy
the Contract.

264) There is nothinginthe Contractthat deals with how provisional sums areto be
instructed and managed generally.

265) Inthe context that this claimrelates to a provisional sumthatwas specifically
identified in Attachment B and Schedule 3 of the Contractandthat | decided above
that the respondentinstructed the applicantto proceed with the design, supplyand
installation of the Emergency [light] fittings and the [redacted] room fittings, | do not
acceptthe respondent’s arguments that the applicantwas required to notify the
respondent of its intention to claim paymentunder clause 18.1.

266) At the time of instructing thatthe provisional work proceed, the applicantwas
required to design, supply andinstallation of the Emergency [light] fittings and the
[redacted] room fittings in accordance with the Technical Specification and the
respondent was required to pay the applicantthe provisional sumamountregardless
of the number of Emergency fittings and [redacted] room fittings that were supplied
andinstalled.

267) The respondenthas made no submission as to the quantum of Item 10.0.

268) Accordingly, | havedetermined that the applicantisentitled to payment of
$253,510.00 excl. GST for Item 10.

ITEM 11.0 OF THE PAYMENT CLAIM

269) The applicanthasclaimed $189,000.00excl.GSTfor acceleration of the works
pursuanttoan offer it made to the respondent on 9 January 2015.

270) Inrelationtoitem 12.0, the respondenthas scheduled SNil and has provided the
reasons inthepayment schedulestated aboveat paragraph 102)for withholding
payment.

271) Inrelationtoitem 11.0, the respondent has scheduled SNil and asserts thatthe
applicantfailed to satisfy the conditions of the acceleration agreementreferenced
‘Option 1’ and accordinglyis notentitled to any payment.

272) Specifically, [AT] has provided a sworn statementincludinga schedule referenced:
‘AT-18’ that sets out that every one of 4 critical dates was notachieved by the
applicant.

273) The applicanthasmade not rebutted or made anyreplyto thatassertion.

274) Accordingly, | havedetermined that the applicantis notentitled to any payment for
Item 11.0.
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ITEM 12.0 OF THE PAYMENT CLAIM

275)

276)

277)

The applicanthasclaimed $114,121.00excl. GST for equipment installation/

[redacted].

Inrelationtoitem 12.0, the respondent has scheduled $Nil and has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 12.0, the respondent has scheduled $Nil and has provided the
followingreasonsintheresponsefor withholding payment:

a)

b)

Inrelationtosub-item12.2:

i)

i)

i)

vi)

vii)

viii)

ix)

X)

Xi)

The applicanthasprovided an email dated 14 January 2015 sent by the
respondent that instructed the applicantto purchasecertain [redacted].

Inabout January 2015, therespondent instructed the deduction of the
supply of certain [redacted] from the applicant’s scope of work.

Inanemail dated 21 January 2015, the applicantvalued the [redacted]
as $60,000. The applicanthas provided no updated statement as to the
quantity [redacted] that itprovided.

On 27 January 2015, theapplicantadvisedithad purchased some of the
[redacted] and promised to advise of the amount and the value.

The applicantdid notoffer any deduction for the [redacted] that was
deleted from the applicant’s scopeof workin2015.

Inthe Payment Claim, the applicantdid notoffered any deduction for
the [redacted].

The respondentrejected the applicant’s deduction asserts thatthe
deduction of $279,250 (based on the applicant’s prior advice) and not
$219,250 as offered by the applicantis appropriate.

The respondenthas relied onits siterepresentative’s email dated 28
January 2015 thatstates thatno [redacted] had been installed. That
email is notevidencethat the applicantdid notsupply any [redacted].

The applicanthasnotreplied to the respondent’s assertion nor provided
any evidence of the [redacted] thatitsupplied.

I note that the respondentnever issued a Change Order for this Change.

Inanyevent, | will accepttherespondent’s valuation.

Inrelationtosub-item12.3.1.3:

i)

The documents provided to me by the parties showthat on 19 January
2015, the respondentinstructed the applicantto carry outthis work but
did not request a priceto carry outthis work. The parties were unable
to agree a price.
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iv)

v)

vi)

vii)

viii)
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The respondentasserts thatitissued no Change Order for this work nor
did the applicant providenoticeofiits intention to claimunder clause
18.1, therefore, the applicantis notentitled to claim paymentfor this
work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion.

Based on the correspondence exchanged by the parties inrelationto
this sub-itemandits response, the applicantsaysitcarried outthe work,
which was a variation. Therespondent does not deny that this work
was a variation, nor does itdeny that the work was done.

The respondentsimply asserts thatthere was no agreement as to the
valueof the variationand itneverissued a Change Order. The
respondent also assertsthat the applicantnever issued a notice of
intention to claimand, therefore, the applicanthas accrued no
contractual entitlementto make a claim.

Clause8.3(b)(2) relevantly states:

“To the extent that the parties cannot agree any of the matters
listed in clauses 8.1(b)(1)to 8.1(b)(4) (inclusive), they will be
determined as follows:

(2) anyadjustment to the Contract Price will be determined by
[redacted] Subcontractor, acting reasonably; and...”

Clause12.2(a) relevantly state:

“Within 15 business days after receipt of a payment claim in
compliance with clause 12.1, [redacted] Subcontractor must
assess the payment claim and give Vendor Contractor written

approval”

Clause12.3(a)states:

“Vendor Contractor must, within 5 business days after receipt of a
payment approval, give [redacted] Subcontractor the tax invoice
required by clause 19(d).”

When read together, linterpret those clausesto mean that the
respondent must assessthepayment claimandissuetothe applicanta
document (referred to inthe Contractas “payment approval”) setting
out which partof the work claimed is approved.

The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed. That
however, does not mean that the applicantis notentitled to any
payment. The respondent should haveassessed and determined a
reasonablepaymentandissueda paymentapproval asrequired by the
Contract.

Page 50



c)

d)

Xi)
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The respondent has not offered its assessment of the quantum of the
claim.

Accordingly, | havedecided thatthe applicantis entitled to the amount
claimed.

Inrelationtosub-item12.3.1.4:

i)

i)

i)

iv)

v)

vi)

vii)

On 10 February 2015, the respondent instructed the applicantto order
materials thesubjectof this claim.

The respondentasserts thatitissued no Change Order for this work nor
did the applicantprovide notice of its intention to claimunder clause
18.1, therefore, the applicantis notentitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion.

Based on the correspondence exchanged by the parties inrelationto
this sub-item, the respondent does not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variation
anditnever issued a ChangeOrder nor did the applicantissuea notice
of intention to claimand, therefore, the applicanthas no entitlement to
make a claim.

The respondenthas merely stated that the applicanthas notshown
thatithas anycontractual entitlementto the amountclaimed. That
however, does not mean that the applicantis notentitled to any
payment. The respondent should haveassessed and determined a
reasonable paymentas required by the Contract.

The respondent has not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs 273(b)(vi) to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

Inrelationtosub-item12.3.2:

i)

i)

The respondentasserts thatitissued no Change Order for this work nor
did the applicantprovidenoticeofits intentionto claim under clause
18.1, therefore, the applicantis not entitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion.

Based on the correspondence exchanged by the parties inrelation to
this sub-item, the respondent does not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variationand
itnever issued a ChangeOrder nor did the applicantissuea notice of
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.
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The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, whichis
correct. That however, does not mean that the applicantis notentitled
to any payment. The respondentshould haveassessed and determined
areasonable paymentas required by the Contract.

The respondent has not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs273(b)(vi)to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

Inrelationtosub-item12.3.4:

i)

i)

iv)

vi)

The respondentasserts thatitissued no Change Order for this work nor
didthe applicantprovidenoticeof its intention to claim under clause
18.1, therefore, the applicantis not entitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion, accordingly | acceptthatthe applicantisnot
entitled to payment for sub-item12.3.4.

Based on the correspondence exchanged by the parties inrelation to
this sub-item, the respondentdoes not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variationand
itnever issued a ChangeOrder nor did the applicantissuea noticeof
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.

The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, whichis
correct. That however, does not mean that the applicantisnotentitled
to any payment. The respondentshould haveassessed and determined
areasonablepaymentas required by the Contract.

The respondent has not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs273(b)(vi) to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

Inrelationtosub-item12.3.5:

i)

On 15 May 2015, the applicant confirmed to the respondent “All
[redacted] (4 No.) will be handed over to [the respondent] ...at our
factory at [redacted].”

The respondentasserts thatitissued no Change Order for this work nor
did the applicantprovide noticeof its intention to claimunder clause
18.1, therefore, the applicantis notentitled to payment for this work.
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v)

vi)

vii)
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The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion,accordingly | acceptthatthe applicantis not
entitled to payment for sub-item 12.3.5.

Based on the correspondence exchanged by the parties inrelation to
this sub-item, the respondentdoes not deny that this work was a
variation, nor does it deny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variationand
itnever issued a Change Order nor did the applicantissuea notice of
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.

The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, which is
correct. That however, does not mean that the applicantisnotentitied
to any payment. The respondentshould haveassessed and determined
areasonablepaymentas required by the Contract.

The respondenthas not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs 273(b)(vi)to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

Inrelationtosub-item12.3.6:

i)

i)

i)

iv)

vi)

The respondentasserts thatitissued no Change Order for this work nor
did the applicant providenoticeof its intention to claimunder clause
18.1, therefore, the applicantis notentitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion,accordingly | acceptthatthe applicantis not
entitled to payment for sub-item12.3.6.

Based on the correspondence exchanged by the parties inrelation to
this sub-item, the respondentdoes not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variation and
itnever issued a ChangeOrder nor did the applicantissuea noticeof
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.

The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, whichis
correct. That however, does not mean that the applicantis notentitled
to any payment. The respondentshould haveassessed and determined
areasonable paymentas required by the Contract.

The respondent has not offered its assessment of the quantum of the
claim.

Forthe reasons setout aboveat paragraphs273(b)(vi) to273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.
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Inrelationtosub-item12.3.7:

i)

i)

i)

iv)

v)

vi)

The respondentasserts thatitissued no Change Order for this work nor
did the applicant providenoticeofits intention to claim under clause
18.1, therefore, the applicantis notentitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion,accordingly | acceptthatthe applicantisnot
entitled to payment for sub-item 12.3.6.

Based on the correspondence exchanged by the parties inrelation to
this sub-item, the respondent does not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variationand
itnever issued a ChangeOrder nor did the applicantissuea notice of
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.

The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, whichis
correct. That however, does not mean that the applicantisnotentitied
to any payment. The respondentshould haveassessed and determined
areasonablepaymentas required by the Contract.

The respondenthas not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs 273(b)(vi)to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

Inrelationtosub-item12.6:

i)

i)

i)

iv)

On 26 June 2014, the respondent instructed the applicantto carry out
this work.

The respondentasserts thatitissued no Change Order for this work nor
did the applicantprovide noticeof its intention to claim under clause
18.1, therefore, the applicantis notentitled to payment for this work.

The applicanthasnotprovided any rebuttal or responseto the
respondent’s assertion,accordingly | acceptthatthe applicantis not
entitled to payment for sub-item12.6.

Based on the correspondence exchanged by the parties inrelationto
this sub-item, the respondentdoes not deny that this work was a
variation, nor does itdeny that the work was done. The respondent
asserts thatthere was no agreement as to the value of the variationand
itnever issued a Change Order nor did the applicantissuea notice of
intention to claimand, therefore, the applicanthas no entitlement to
make a claim.
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The respondenthas merely stated that the applicanthas notshown that
ithas any contractual entitlementto the amountclaimed, whichis
correct. That however, does not mean that the applicantisnotentitled
to any payment. The respondentshould haveassessed and determined
areasonable paymentas required by the Contract.

The respondenthas not offered its assessment of the quantum of the
claim.

For the reasons setout aboveat paragraphs 273(b)(vi)to 273(b)(x), |
have decided that the applicantis entitled to the amountclaimed.

i) Accordingly, | havedetermined that the applicantisentitled to payment of
$54,121.00 excl.GST for Item 12.0.

ITEM 13.0 OF THE PAYMENT CLAIM

278)

279)

280)

The applicanthasclaimed $74,277.00 excl. GST for [redacted] and [redacted] supply
andinstallation.

Inrelationtoitem 13.0, the respondent has scheduled $Nil and has provided the
reasons inthepayment schedulestated aboveat paragraph 102)for withholding

payment.

Inrelationtoitem 13.0, the respondent has scheduled $Nil and has provided the
followingreasonsintheresponsefor withholding payment:

a) Inrelationtosub-item13.1:

i)

i)

i)

iv)

The respondentasserts:

(1) applicanthas no contractual entitlement becausethe respondent
did notissuea ChangeOrder;

(2)  The applicantdid notissuea noticeofintention to claimunder
clause18.1 and, therefore, has accrued no entitlement to make a
claimfor payment; and

On 26 November 2014, the respondentrequested the applicantto
providea pricefor the [redacted] and on 27 November 2014, the
applicantofferedits prices accordingly.

On 1 December 2014, [redacted] of the respondent sent an email
instructingtheapplicantto procurethe [redacted] for the amount of
$7,790.00 plus GST.

The respondentasserts thaton or about2 December 2014, [redacted]
sent another email instructing theapplicant notto proceed with the
purchaseofthe subject [redacted]. The respondent advises hecannot
find a copy of that email.

On 19 January 2015, [redacted] of the respondent confirmed to the
applicantthat[the respondent] intended to free issuethe [redacted].
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The applicantclaimsitsupplied thesubject [redacted] inaccordance
with the respondent’s instruction of 1 December 2014.

| prefer the applicant’s submission on this point and havedecided that
the applicantisentitled to payment of the claimed amount.

Inrelationtosub-item13.2:

i)

i)

iv)

v)

The respondentasserts;

(1) applicanthas no contractual entitlement becausethe respondent
did notissuea ChangeOrder;

(2)  The applicantdid notissuea notice ofintention to claimunder
clause18.1 and, therefore, has accrued no entitlement to make a
claimfor payment; and

On 1 December 2014, the respondent requested the applicantto
providea pricefor the [redacted]and on 27 November 2014, the
applicantofferedits prices accordingly.

On 1 December 2014, [redacted] of the respondentsent an email
instructingtheapplicantto procurethe [redacted] for the amount of
$7,437.00 plus GST.

The applicantclaimsitsupplied thesubject [redacted] and has claimed
$8,932.00 plus GSTwithout any explanationof the extra amount
claimed.

| prefer the respondent’s submission asto quantumand have decided
that the applicantisentitled to payment of $7,437.00 plus GST.

Inrelationtosub-item13.3:

i)

i)

i)

iv)

The respondentasserts thatthe applicanthas not provided any direct
evidence thatitcarried outthe work.

On orabout15 May 2015, the respondentrequested the applicantto
providea pricefor the [redacted] and on 15 May 2015, the applicant
offered its price of $5,625.00 plus GST.

The respondentadmits that it does not know whether or not the work
claimed was carried out.

As mentioned above, the clause 8 of the Contractrequires the
respondent to make an assessment of the payment claim. Thatis not
limited to consideringthe documents provided by the applicant,it
requires the respondent to take reasonablesteps to ascertain whatpart
of the claimed work (ifany) has been carried outin accordance with the
Contract.

| prefer the applicant’s submission on this pointand havedecided that
the applicantisentitled to payment of the claimed amount.
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d) Inrelationtosub-item 13.4:
i) The respondentasserts:

(1) “the [redacted] were not installed as quoted by [the applicant]
and, as such, [the applicant] is not entitled to payment for works
itdid not perform.

(2)  On 8lJuly2015, [the applicant] confirmed the variationsitwas
claiming butthere was no mention of item 13.4 “installation of
the [redacted] system.”

i) The applicantrejects thatassertionand has:

(1) advisedthaton 14 August 2015, the respondent sent the
applicantan email stating; “...the test sheets for equipment
(including [redacted]) are on the chairinthe [respondent’s]
office”. That email states thatthe respondenthad prepared test
sheets for tests and inspectionsscheduled to be carried outon or
about24 August 2014 and 20 August 2014.

(2) Provided photographs of installed [redacted] junction boxes.

iii) | prefer the applicant’s submission on this pointand havedecided that
the applicantisentitled to payment of the claimed amount.

ITEM 14.0 OF THE PAYMENT CLAIM

281)

282)

283)

284)

285)

The applicanthasclaimed $56,700.00 excl. GST for a “Revised [redacted] for Light &
Power”.

Inrelationtoitem 13.0, the respondent has scheduled $Nil and has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 14.0, the respondenthas scheduled $Nil and has provided the
followingreasonsintheresponsefor withholding payment:

a) There was never a change to the scope of work for lightand power circuits;

b) The applicanthasnocontractual entittementbecauseitfailed tocomply
with the requirements of clause8 and 18.1 of the Contract;

On 22 October 2014, the applicant provided the respondentits priceto supplya
certain type of [redacted] for $56,700.00 plus GST.

On 31 October 2014, the respondent instructed to providethat [redacted] for the
[redacted] and HRSG 4 & 5 and the applicantconfirmed thatithad ordered the
[redacted] inaccordancewith thatinstruction on 3 November 2014.
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The respondentasserts thatthe [redacted] supplied was only a partof the [redacted]
that was quoted and adds:

“Given that [the applicant] has not provided any breakdown or substantiation
for its claim for Item 14.0 (for instance, how much [redacted] is being claimed
for), it is impossible for [the respondent] to say with any precision how much
the claim should be reduced by.”

As mentioned above, the clause 8 of the Contractrequires the respondent to make an
assessmentof the payment claim. Thatis notlimited to considering the documents
provided by the applicant,itrequires therespondent to take reasonablesteps to
ascertain whatpartofthe claimed work (if any) has been carried outinaccordance
with the Contract.

Clearly,therewas a changein the scope of work and clearly a price was offered and
accepted. The respondentshould haveissued a Change Order.

The respondent has not offered its assessment of the quantum of the claim.

For the reasons setout aboveat paragraphs 273(b)(vi) to 273(b)(x), | have decided
that the applicantis entitled to the amount claimed.

ITEM 15.0 OF THE PAYMENT CLAIM

291)

292)

293)

The applicanthas claimed $96,619.00 excl. GSTfor sundry extras / [redacted]
updates.

Inrelationtoitem 15.0, the respondent has scheduled SNil and has provided the
reasons inthe payment schedulestated aboveat paragraph 102)for withholding
payment.

Inrelationtoitem 15.0, the respondenthas scheduled SNil and has provided the
followingreasonsintheresponsefor withholding payment:

a) Inrelationtosub-items 15.1to 15.6:
i) The respondentasserts that:
(1) itdid not request nor directvariation work to be carried out;

(2) If the applicant considered this work to be a variation, thenit
should havesubmitted a notice of intention to claimunder clause
18.1;

(3) The applicanthasnotprovided any break-down of the amount
claimed;

i) The applicanthasprovided an email fromthe respondent that states:
“Attached is the revised [redacted]...”. There is nothinginthatemail
thatindicates thattherespondent considered any of that work to be a
variation.
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Inthe applicant’s reply, [redacted] states: “These works were instructed
on hourly rates by [redacted] from [the respondent]. ...overseen by [the
respondent’s] representative [redacted] and they were the subject of
signed timesheets (by [redacted])...”.

The applicanthasnotprovided me any timesheet or any instruction to
carryoutthe works on dayworks nor has itrebutted the assertionthat
the installation of the [redacted] formed a part of its scope of work.

Furthermore, the applicanthas notprovide me any notice of intention
to claimthatwas madewithin the requisitetime.

The applicanthasnotexplained why the revised [redacted] gave riseto
work that was a variation.

Accordingly, | havedetermined that the applicantis notentitled to
payment for sub-items 15.1to 15.6.

Inrelationtosub-item15.7:

i)

i)

i)

v)

vi)

The respondentasserts that:
(1) itdid not request nor directvariation work to be carried out;

(2) Ifthe applicantconsidered this work to be a variation, thenit
should have submitted a notice of intention to claimunder clause
18.1;

The applicanthas provided an emailitsentto the respondentthat
states: “Please find attached variations for [redacted] modifications
made in AC821,822 & 823 as requested and instructed by [the
respondent]. Total variation costs: 58,832.00 +GST. All works have
already been completed as per [the respondent’s] site instructions.”.

The applicanthasnotprovided any details of the instruction thatit
claims was given by the respondent.

Furthermore, the applicanthas not provide me any notice of intention
to claimthatwas madewithin the requisitetime.

The applicanthas notexplained what [redacted] modifications were
made or what gaveriseto the need to carryoutsuch modifications.

Accordingly, | havedetermined that the applicantisnotentitled to
payment for sub-item 15.7.
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RESPONDENT'’S LIQUIDATED DAMAGES

294)

295)

296)

297)

298)

299)

300)

301)

302)

The respondenthas made submissions regarding liquidated damages it considers
itis entitled to set-off againstmoney otherwise payabletothe applicant(ifany).

The applicantsubmitted the Payment Claimon 22 December 2017 for
$2,129,234.80incl. GST.

The respondentissued a payment scheduleon 11 January 2018 thatindicated
the respondent proposed to pay $0.00 (nil).

The payment scheduleindicated thatthe adjusted ContractPricewas
$15,525,171.95 +GST. The payment further indicated that“[The respondent]
agreed back charges were 569,668.99 + GST".

There is no mention of liquidated damages in theamount of $1,746,160.00
beingappliedinthe payment schedule.

The respondentattached a letter of demand dated 4 August 2017 thatit sent to
the applicantdemanding payment of liquidated damages in the amount of
$1,746,160.00 and thatletter concluded by stating:

“..7. [The respondent] further confirms that any other back charges and/or
offset amount, due to [the applicant’s] acts or omissions, (including any
[applicant] punch list items rectification and/or previously detailed Quality
Issues) are not considered for the purposes of calculating liquidated Damages.

[The respondent] reserves its rights under the Contract and at law in relation to
any failure by [the applicant] to pay the liquidated damages by the 4t
September 2017.”

The respondent never set-off the liquidated damages in relation to which on

4 August 2017 ithad notified the applicant were owing and accordingly, there
canbeno liquidated damages in dispute for the purposes of this application for
adjudication.

In order for a disputerelatingto liquidated damages to be adjudicated, the
respondent was required make its claimfor liquidated damages by way of the
payment scheduleand then, ifthe applicantrejected the respondent’s claim for
liquidated damages, either party was entitled to make an application for
adjudicationin relation to the payment dispute.

Section 4 of the CCA states:

“payment claim means a claim made under a construction contract:

(a) by the contractor to the principal for payment of an amountin relation
to the performance by the contractor of its obligations under the
contract; or
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(b) by the principal to the contractor for payment of an amountin relation
to the performance or non-performance by the contractor of its
obligationsunder thecontract.”

For the avoidance of doubt, a payment claimincludes a claim made by the
respondent on the applicant.

Section 8 of the CCA states:
A payment dispute arises if:
(a)  apayment claim has been made under a contract and either:
(i) the claim has been rejected or wholly or partly disputed; or

(ii) when the amount claimed is due to be paid, the amounthas not
been paid in full; or

(b)  when an amountretained by a party under the contract is due to be paid
under the contract, the amount has not been paid; or

(c) when any security held by a party under the contract is due to be
returned under the contract, the security has not been returned.

Inthis caseifthe respondenthad applied liquidated damages, then thatwould be a
payment claimfor the purposes of the CCA and the respondent would haveaccrued a
rightto have the payment disputed adjudicated when the applicantrejected the
respondent’s claim.

If the respondent did not acceptthe applicant’s rejection of its claimfor liquidated
damages, under section 28 of the CCA, the respondenthad 90 days fromthe date
that the disputehad arisen to makean adjudication application.

Alternatively, the respondent could haveapplied theliquidated damages by way of
the payment scheduleandifthe applicanthad considered thatto giveriseto a
payment dispute, then the applicantwas entitled to make an application for
adjudicationinrelation to the liquidated damages.

For the above stated reasons, there is no claimfor liquidated damages in relation to
this application for adjudication and, therefore, there can be no payment disputein
relation liquidated damages for me to determine.

CLAIM FOR INTEREST

309)

310)

The applicanthasasked meto award interestfrom September 2015.
Section 41 of the CCA provides:

“(1) A party that s liable to pay an amount under a determination must do so on or
before the date stated in the determination.

(2)  Unless the determination provides otherwise, interest at the rate prescribed by
the Regulations must be paid on the part of the amount that is unpaid after the
date stated in the determination.
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(3)  Theinterest forms part of the determination.

(4)  If, under section 45(1), a judgment is entered in the terms of a determination,
interest under subsection (2) ceases to accrue.”

311) The applicantmadeits paymentclaimon 22 December 2017. The date for payment

was 19 January 2018.

312) Accordingly,interestwillaccrueon the adjudicated amountfrom 19 January 2018 up

until the date of payment.

THE DETAILS OF THE DETERMINATION

313) Pursuanttos 34(1)(a)ofthe CCA, | have made this determination onthe basisofthe

application andits attachments and the responseand its attachments and the parties’

submissions.

314) Specifically,| havedetermined each claimas follows:

ltem Description Claimed Scheduled Determined

Main LER/LIR Revised building layouts (items 1.0 to 7.0)

Design changeto increase width and/orlength

1.1 Main [redacted] Module 1 (increased width $61,150.00 $0.00 $61,150.00
and/or length)

1.2 Main [redacted] Module 2 (increased width $48,055.00 $0.00 $48,055.00
and/or length)

1.3 Main [redacted] Module 3 (increased width $49,596.00 $0.00 $49,596.00
and/or length)

1.4 Main [redacted] Module 4 (increased width $30,642.00 $0.00 $30,642.00
and/or length)

1.5 Main [redacted] Module 1 (increased width $9,114.00 $0.00 $9,114.00
and/or length)

1.6 Main [redacted] Module 3 (increased $23,786.00 $0.00 $23,786.00
width and/or length)

1.7 Main [redacted] Module 4 (increased width $93,763.00 $0.00 $93,763.00
and/or length)
SUBTOTAL $316,106.00 $0.00 $316,106.00

Additional airhandling/conditioningdue to design change to splitrooms, 15 m extra duct, 10 off extra grilles)

2.0

[Redacted] (splitrooms, 15 m extra duct,
10 off extra grilles)

$74,600.00

$0.00

$74,600.00
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Additional transport costs due to design changeto increase width andor length

3.1 Main[redacted] Module 1 -VSD Room $32,000.00 $0.00 $32,000.00
3.2 Main [redacted] Module 2 $55,330.00 $0.00 $55,330.00
3.3 Main [redacted] Module 3 $32,000.00 $0.00 $32,000.00
3.4 Main [redacted] Module 4 $32,000.00 $0.00 $32,000.00
3.5 Main [redacted] Module 1 $13,800.00 $0.00 $13,800.00
3.6 Main [redacted] Module 3 $13,800.00 $0.00 $13,800.00
3.7 Main [redacted] Module 41 $43,200.00 $0.00 $43,200.00
SUBTOTAL $222,130.00 $0.00 $222,130.00
Additional structure due to designchangefor 2 hr fire rated internal walls andincreased width
4.0 Updatedstructure $226,945.00 $0.00 $226,945.00
Additional supply & installation of el ectrical items due design change to splitrooms
5.0 Electrical $46,000.00 $0.00 $46,000.00
Increasesize of landings dueto designchange
6.0 Landings $55,470.00 $0.00 $55,470.00
Design change of floor material to [redacted] room floor
7.0 Floor material $112,560.00 $0.00 $0.00
SUBTOTALITEMS 1.0TO 7.0 $1,053,811.00 $0.00 $941,251.00
Design Change [Redacted] Revised building layouts (Items 8.0 to 10.0)
8.0 Llandings $52,530.00 $0.00 $0.00
9.0 Transport $45,000.00 $0.00 $0.00
10.0 [Redacted] /Other rooms zone/Fittings $253,510.00 $0.00 $253,510.00
SUBTOTAL ITEMS 8.0TO 10.0 $351,040.00 $0.00 $253,510.00
Acceleration directed by [the respondent]
11.0 Acceleration Proposal $189,000.00 $0.00 $0.00
Design change electrical items
12.0 Equipmentinstallation / [redacted] $114,121.00 $0.00 $54,121.00

Page 63




Adjudication No:35.18.01
Design change [redacted]All buildings (Item 13.0)
13.1 [Redacted] all buildings. As email of $7,790.00 $0.00 $7,790.00
27/11/14 as accepted
13.2 [Redacted] all buildings $8,932.00 $0.00 $7,437.00
13.3  [Redacted] System [redacted)] $5,625.00 $0.00 $5,625.00
13.4 [Redacted] Systeminstallation $52,030.00 $0.00 $52,030.00
SUBTOTAL ITEM 13.0 $74,377.00 $0.00 $72,882.00
Design change electrical items
14.0 Revised [redacted] specfor light & power $56,700.00 $0.00 $56,700.00
[Redacted] Instructions - Sundry extras/[redacted]schedule updates (Item 15.0)
15.1 [Redacted] 822 - [redacted] adjustments $51,155.00 $0.00 $0.00
required forthe [redacted] scheduleissued
for construction on 26th August 2015 by
[the respondent] ([redacted]). Extraover
costs of installation of freeissue
[redacted].
15.2 [Redacted] 821 - [redacted] adjustments $8,755.00 $0.00 $0.00
for [redacted] schedule of July2015.
15.3 [Redacted] 823 - [redacted]adjustments for $7,785.00 $0.00 $0.00
[redacted] schedule of July 2015
Sundry variations Ex [redacted] - all works done
15.4 VAR22 SEl - Sort [redacted] for deliveryto $6,185.00 $0.00 $0.00
Darwin [redacted] site as directed by [the
respondent].
15.5 VAR23 SEl - Additionalfloor cut-outs and $1,650.00 $0.00 $0.00
[redacted] in Building [redacted] as quoted.
15.6 VAR24 SEl - Replace [redacted]to $2,389.00 $0.00 $0.00
[redacted] 823
15.7 [Redacted]Room - Additional [redacted] $18,700.00 $0.00 $0.00
[redacted]22 as quoted 11 September
2015, [redacted]modifications as instructed
by [the respondent] 31 August 2015,
additional [redacted]frames and
[redacted] as instructed by [the
respondent]
SUBTOTAL ITEM 15.0 $96,619.00 $0.00 $0.00
TOTAL CLAIMED EXCLUDING GST $1,935,668.00 $0.00 $1,378,464.00
TOTAL CLAIMED INCLUDING GST $2,129,234.80 $0.00 $1,516,310.40
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Pursuanttos 33(1)(b), | havedetermined that:

a) the respondent must payto the applicantthesum of $ 1,378,464.00 excl.GST
(whichis $1,516,310.40incl. GST) within 7 days after the issueofthe
determination;

b) inaccordancewith clause35(1)(b) of the CCA, | determine thatinterestis
payableonthe amount the respondent must payto the applicantistherate
agreed by the parties and stated in the Contract, whichis 10% per annum from
19January 2018.

Neither party properly followed the administrative procedures required under the
Contractduringthe courseof the works. Accordingly, | determinethat:

a) pursuanttosection 36(1) of the CCA, each partyshall bear their costsin
relation to this adjudication.

c) pursuanttosection 46(5) of the CCA, the costs of the adjudication shall be
shared equally by both parties.

The costs of the adjudication amountto 190.30 hours @ $305.00 plus GST, which
is $58,041.50 incl. GST.

I acknowledge that each party paid me a depositof $10,000.00 incl. GST.

I will issueoneTax Invoiceinthe amount of $58,041.50 incl. GST (whichis
$58,041.50 less deposits paid 2 X $10,000.00 =$38,041.50) to the applicantand
the respondent must pay the applicantonehalf of the invoiced amount, whichis
$19,020.75 within 7 days after the issue of the determination.

CONFIDENTIAL INFORMATION

320)

321)

The parties havenotindicated which parts of theinformation provided to me with
their submissionsareto be treated as confidential.

If either party considers any partof their submissions confidential or any partof
this determination as confidential, | request thatthey notify me accordingly within
2 working days of receipt of this determination.

LA

John Tuhtan
NT Adjudicator #35
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