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DETERMINATION

1) I, John Tuhtan?, the adjudicator appointed pursuantto section 30(1)(a) of the
Construction Contracts (Security of Payments) Act (NT) (the CCA), for the reasons
set out below, determine that:

a) The amountto be paid by the Respondent to the Applicantis$1,558,899.06
including GST.

b) Interestis dueon the adjudicated amountata rate of 10% per annum
commencingon 16 July 2017 and up until the date of payment of the
adjudicated amount.

c) The Respondentis to pay the adjudicated amountto the Applicantwithin
7 days of the date of the noticeadvisingthatthe determination has been
released.

BACKGROUND

2) The application arises froman unpaid paymentclaimmadebythe Applicanton
the Respondent under section 8(a) of the CCA for construction work carried out
under a construction Contractatthe [site details redacted] (the Site).

APPOINTMENT OF ADJUDICATOR

3) Pursuanttosection 28(1)(c)(iii) of the CCA, the Applicantservedits adjudication
application on the RICS Dispute Resolution Service, which is a prescribed
appointor under the CCA, on 18 September 2017.

4) The adjudication application was referred to me as adjudicator on 18 September
2017 by the RICS Dispute Resolution Service pursuantto section 30(1)(a) of the
CCA.

5) The RICS Dispute Resolution Serviceserved a notice of my acceptance of the
appointment onthe Applicantand the Respondent on 18 September 2017.

DOCUMENTS

6) The following documents were provided to me:
a) Adjudication application signed by the solicitorfor the Applicantand
submissions dated 18 September 2017 (containedin 9 A4 lever arch folders)

on 18 September 2017;

b) Adjudicationresponsesigned by the Respondent dated 29 September 2017
2017 (contained in 8 A4 lever arch folders) on 29 September 2017;

c) The Applicant’s further submissionsdated 11 and 16 October 2017;

2 Registered Adjudicator Number 35
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d) The Respondent’s further submissionsdated 11 and 16 October 2017.

JURISDICTION

7)

On or about 15 August 2016, the parties entered into a Contract (the Contract)
for the construction of civil works on the Site. The Contractwas entered into
after the commencement of section 9 of the CCA.

8) The civil work performed under the Contractis ‘construction work’ as definedin
section 6(1) of the CCA.

9) Accordingly, the Contractis a construction Contractas defined in section 5(1) of
the CCA andthe CCA applies to disputes arising under the Contract.

10)  Pursuanttosection 27 of the CCA, the Applicantis a party to the Contractunder
which the payment disputehas arisenandis, therefore, entitled to apply to have
the disputeadjudicated.

11) lamnotawareof anyunresolved application for adjudication or order,
judgment or findingbyanarbitrator or courtdealing with a matter arisingunder
the Contractas referred to insections 27(a) or 27(b) of the CCA.

12) lam, therefore, satisfied thatl have jurisdiction to determine the application for
adjudication under the CCA.

CONTRACT

13) Onorabout12 June 2016, the Respondent sent by email a requestfor tender
(the RFQ) to the Applicant (and other tenderers) andinvited the Applicantto
submita pricefor the construction of civil works on the [project details
redacted]. The Respondent sent additionaldesignandits procedural
requirements to the tenderers duringthe period upto 24 June 2017.

14)  Onorabout4 July 2016, the Applicant provided to the Respondent a detailed
break up of its priceto perform the civil works.

15) Duringthe period 5 July 2016 to 13 July 2016, the Respondent sent to the
Applicantrevised or additional drawings, schedules and the proposed form of
Contractandon 13 July 2107 itrequested the Applicantto up-dateits pricing
accordingly.

16) On 13July2016,the Applicantsentits revised offer to perform the civil works.
The revised offer included a detailed pricing schedule (the Tender Schedule) and
16 terms that qualified the revised offer.

17) On21July2016,the Respondent [superintendent’s name redacted] sent the

Applicanta purchaseorder and a draftformof Contract for execution. The email
stated;

“I understand a PO is being issued today and just in need of signing the
contract, then we are set to go...”
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18)

19)

20)

Adjudication No:35.17.02

On 16 August 2016, the Applicantsigned and returned the Contractto the
Respondent.

On 1September 2016, the Respondent signed and returned the contract.

On 1 September 2017, the Applicant mobilised to the Site and commenced the
performance of the WUC.

PAYMENT CLAIM

21)

22)

23)

24)

On 25June 2017, the Applicantserved the Respondent a payment claimin the
amount of $3,287,804.00 incl. GST. The payment claimwas comprised of 31
claims for variations referenced V001, V002, V004, V005, V007, V008, V010 to
V012, V014,V015, V018 to V021,V023, V025, V028,V030, V032 to V034, V036,
V037, V039, V040, V042 and V046 to V049.

The payment claimwas madeinaccordancewith Item 28 and clause37.1 of the
Contractand was a payment claim for the purposes of the CCA.

The payment claimwas comprised of 13 pages including:
a) A cover letter;

b) A 11 page detailed breakdown of the claimthatset out the value of
the completed work under the Contractand other amounts saidto be
due pursuantto the Contractreferred to aboveat paragraph 21);

c) A statutory declaration thatall workers and subcontractors had been
paidall moneythat was due and payabletothem as of 23 June 2017.

Specifically, the payment claimindicated that:

a) the Applicantclaimed 100% of the original Contractworks in the
amount of $1,286,833 excl.GST;

b) the Applicantclaimed $2,779,338.00excl. GST across 31 variations
performed to 30June 2017;

c) the Respondent had to date paid $1,077,258.00 excl.GST;and

d) the amount claimed under the payment claimthesubject of the
adjudication application was $2,998,912.00excl. GST.

PAYMENT CERTIFICATE

25)

26)

On 7 July 2017, the Respondent served a payment certificateunder clause37.2
of the Contract, which was the notice of dispute for the purposes of the CCA.

Specifically, the payment certificate indicated;
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a)

b)

c)

d)

f)

Adjudication No:35.17.02

That the Respondent certified as 100% complete, the original Contract
works valued at$1,286,833. There was no disputeinrelation to this
partof the payment claim.

That the Respondent assessed and certified the claims for variations
referenced asVO1,2,4,5,7,11,12, 19,23, 24,25,26and 28 inthe
cumulativeamount of $89,714.00 excl.GST. The Respondent referred
to previous correspondenceithad previously sentto the Applicant,
which contained the reasons for withholding payment.

That the Respondent assessed and certified the claimfor variation
referenced as VO 47 inthe amount of $143,853.14 excl.GST. There
was no disputeinrelation to this part of the payment claim.

All other claims for variations thatformed a partof the payment claim
but that arenot listed inabovesub-paragraphsb)and c) were
assessed as SNil. TheRespondent indicated that many of the claims
forvariations had been previously assessed and ithad not completed
its assessmentof the claimsfor variationsreferred to inits payment
certificateand gave no other reasons for withholding payment.

That the Respondent assessed and certified variation referenced as VO
49 inthe amount of SNil. The Respondent indicated thatthis claim
had been previously rejected becausethe Applicantdid not make its
claimfor anextension oftime inaccordancewith clause34.3(b) of the
contract.

The Respondent also setoff an amount of $345,497.55 excl.GST and
referred to previous correspondencethat gave reasons for the set-
off(s) and was comprised of the following:

i) Liquidated damages in the amount of $64,341.65 excl. GST
that was particularised inits previous letter referenced
C1217-01-GNO-151 dated 10 May 2017;

i) Costs incurred by the Respondent arising fromthe
Applicant’s alleged fraud in the amount of $99,522.50 excl.
GST that was particularisedin its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;

iii) Costs incurred by the Respondent arising fromthe
Applicant’s alleged fraud in the amountof $7,572.00 excl.
GST that was particularised inits previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;

iv) Costs incurred by the Respondent arising fromthe
Applicant’s alleged fraud in the amount of $54,061.40 excl.
GST that was particularised inits previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;and

v) Negative variations (work deleted from the Applicant’s
contract)in the amount of $120,000.00 excl. GST.
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27)

28)

29)
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g) That the Respondent would retain $97,644.44 and pay the Applicant
SNil.

The Respondent served its payment certificate within the time prescribed by
clause37.2 of the Contract, which is within 14 days of receiving a progress claim,
referred to herein as the payment claim.

Inaletter referenced C1217-01-GNO-244 dated 7 July 2017, the Respondent res-
stated or changedits positioninrelationtothe amountit proposedto deduct
and set-off as follows:

a) Liquidated damages in the amount of $64,341.65 excl. GST and
particularised inits previous letter referenced C1217-01-GNO-151
dated 10 May 2017;

b) Costs incurred by the Respondent arising fromthe Applicant’s alleged
fraud inthe amount of $99,522.50 excl.GST in its previous letter
referenced C1217-01-GNO-204 dated 23 June 2017 was reduced to
$7,850.00 excl.GST;

c) Costs incurred by the Respondent arising fromthe Applicant’s alleged
fraudinthe amount of $7,572.00 excl. GST inits previous letter
referenced C1217-01-GNO-204 dated 23 June 2017 was increased to
$13,322.70 excl.GST; and

d) Costs incurred by the Respondent arising fromthe Applicant’s alleged
fraud in the amount of $54,061.40 excl.GST in its previous letter
referenced C1217-01-GNO-204 dated 23 June 2017 was increased to
$100,000.00 excl.GST;

e) Negative variations (work deleted from the Applicant’s contract)in the
amount of $120,000.00 butthe Respondent particularised variations
VOOA to VOOI in the aggregate amount of $84,353.00 excl. GST. Other
negative variations making up thebalance of $35,647.00 were not
particularised.

Inaletter referenced C1217-01-GNO-248 dated 27 July 2017, the Respondent
further changed its position and particularised negative variations VOOAto VOOK
inthe aggregate amount of $84,353.00 excl.GST.

DATE OF PAYMENT DISPUTE

30)

31)

32)

The Respondent made it cleartothe Applicantthatitwould not be paying any of
the amount claimed on 7 July 2017 by the serviceofits payment.

Pursuanttosection 8(a) of the CCA, the payment dispute occurred on the day
the amount claimed in the payment claimwas due to be paid but was not paidin
full or the claimwas rejected or wholly or partly disputed.

Clause37.2 of the Contractindicates thatthe Respondent must make payment

of the amount certified by the Superintendent within 21 days of the receipt of
the payment claim.
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33)  Butfor the dispute, the payment claimwas dueto be paidon 16 July 2017.

34) The date the payment dispute aroseon 7 July 20173 for the purposes of the CCA,
whichis the date that the payment claimwas wholly disputed.

APPLICATION FOR ADJUDICATION

35) Section 28(1) of the CCA entitles an Applicantto make an application for
adjudication of a payment dispute within 90 days of the occurrence of the
payment dispute.

36) lamsatisfied thatthe payment disputeoccurred on 7 July 2017, whichis the
date the Respondent notified the Applicant (by way of the payment certificate)
that itwholly disputed the payment claimand would notbe makingany
paymentinresponseto the payment claim.

37) The Applicantapplied for adjudicationof the payment disputeon 18 September
2017, whichis within thetime permitted by andinaccordancewith section 28(1)
of the CCA. Specifically;

a) The applicationisinwritingas required by section 28(1)(a) and 28(2)of the
CCA.

b) The application was served on the Respondenton 18 September 2017,
pursuantto section 28(1)(b) of the CCA.

¢) The application was served on RICS Dispute Resolution Service on
18 September 2017, pursuantto section 28(1)(c)(iii) of the CCA.

38) On4 October 2017, the adjudicator requested an equal depositor security for the
costs of the adjudicationfromthe Applicantand the Respondent. Both parties
duly provided the depositas requested on 7 October 2017.

39) lam, therefore, satisfied thatthe adjudication application satisfies the
requirements of section 28 of the CCA.

ADJUDICATION RESPONSE

40)  Pursuanttosection 29(1) of the CCA, the Respondent has 10 working days after
the date on whichitis served with anapplication for adjudication to prepareand
serve its written responseon the adjudicator and the Applicant.

41) The Respondent served its adjudication response on the appointer (actingas
agent for the adjudicator) and the Applicant on 29 September 2017.

42) lamsatisfied, therefore, that the Respondent served its response within the
timeframes prescribed in the CCA.

8 ABB Australia Pty Ltd v CH2M Hill Australia Pty Limited and Ors [2017] NTSC 1
Department of Construction and Infrastructure v Urban and Rural Contracting Pty Ltd [2012] NTSC 22 at 20.
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DETERMINATION OF JURISDICTIONAL ISSUES RAISED BY THE RESPONDENT IN THE
RESPONSE & FURTHER SUBMISSIONS

43)  The Respondent has raised two jurisdictional issues and asserts that| must
dismisstheapplication. Thejurisdictional issues were:

a) The matters the subjectof the adjudication are too complex and the
adjudicator willnotbe ableto fairly makean adjudication and | must
exercise my power under s.33(1)(a)(iv) of the CCA; and

b) Many parts of the payment claimwerealso madein earlier paymentclaims.
Accordingly, theadjudication applicationhas notbeen made within the
time prescribed by S 28 of the CCA and, therefore, | must dismissthose
parts of the adjudication application.

44)  The jurisdictionalissues wereraised by the Respondent for the firsttimein the
response.

45)  Accordingly,on 8 October 2017 pursuantto section 34(2)(a) of the CCA, in order
to ensure that the Applicantwas afforded natural justice, | requested the
Applicantto provideme its submissionsinresponseto the new reasons raised by
the Respondent.

46)  Furthermore, | noted thatboth parties had submitted extensive submissionsas
to whether this payment claimwas in breach of s 28 of the CCA. | asked the
parties to consider theimplications of the judgment of KellyJin ABB Australia
Pty Ltd v CH2M Hill Australia Pty Limited and Ors [2017] NTSC 1 and the
judgments of OlssonJAandKellyin K& J Burns Electrical Pty Ltd v GRD Group
(NT) Pty Ltd & Ors [2011] NTCA 1 inrelation to the secondjurisdictional issue
and to provideme submissions by 12 October 2017.

47) My determination of these jurisdictional issues isset out below.

Jurisdictional Issue 1 - The matters the subject of the application for adjudication are
too complex and the adjudicator will not be able to fairly make a determination

48) The Respondent asserts thatthis adjudicationistoo complexanditis not
possiblefor the adjudicator tofairly makea determination.

49) Inlightof the Respondent’s assertion, | reviewed the materials provided by the
parties and note that:

a) the Applicant’s application for adjudication consists of 9 volumes and the
Respondent response consists of 8 volumes. Thedocuments provided are
such thatthey canreasonablybereviewed and consideredin a reasonable
time;

b) the paymentclaiminvolvesissues thatarewithintheadjudicator’s
jurisdiction to determinethe application;
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50)

51)

52)

Adjudication No:35.17.02

c) the formand content of the application for adjudicationis of a type
envisaged by the CCAin order that an Applicant’s claims under a
constructioncontractcan bedetermined informallyand rapidly thereby
promoting security of paymentand cash flow;and

d) adjudicatorsareoften asked to determine the causes of delay for works
under construction contracts and the Applicant’s corresponding entitlement
to extension of time. Similarly, adjudicators are often required to determine
costs towhich an Applicantisentitled under a construction contract
regardless thatthey havenot been involved in the works on a day-to-day
basis.

The Respondent has referred me to Classic Stone (Qld) Pty Ltd and Julie
Mauretta Pitcher [2012] WASAT80 (Classic Stone)in supportof its assertion that
this applicationistoo complex and should be dismissed by me.

In ClassicStone, the State Administrative Tribunal upheld theadjudicator's
dismissal of the application, which was madebecausetheadjudicator couldnot
determine;

a) whether a Contractexisted;

b) the parties tothecontract;and

c) the terms of the Contractrelatingto purchaseorders;and

d) The complexity related to uncertainty of relationship of the parties and
agreed terms. That case, therefore, is distinguished and notrelevantto the
extant circumstances.

Neither party to this application for adjudication contests the existence of a

construction contractorits terms. Additionally, the parties have provided

detailed submissions and supporting documents required to comprehend the
payment disputeand make a determination accordingly.

Jurisdictional Issue 2 - Many parts of the payment claim were also made in earlier
payment claims. Accordingly, the adjudication application has not been made within
the time prescribed by S 28 of the CCA. The parts of the payment claim that were
previously made that are now outof time must not be considered by the adjudicator.

53)

54)

55)

The Respondent asserts thatthe payment disputearises ontheoccasionthata
payment claimis madethatis partly or wholly rejected or not paidinfull onthe
due date.

The Respondent further asserts thats 28 of the CCA provides thatifthe
Applicantdoes notexerciseits rightto have the payment disputeadjudicated
within 90 days of the payment dispute, then the Applicant’s rightto havethe
payment disputeadjudicatedis forever lost.

Additionally, the Respondent asserts thatthe payment claimis a “repeatclaim”,

whichis not permitted under the CCA pursuantto the decisions of the NT Court
of Appeal in;
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56)

57)

58)

59)

60)

61)

62)

63)

Adjudication No:35.17.02

e AJlLucas Operations Pty Ltd v Mac-Attach Equipment Hire Pty Ltd
(2009) 25 NTLR 14 (Mac-Attack); and

e K & JBurns Electrical Pty Ltd v GRD Group (NT) Pty Ltd & Ors [2011]
NTCA 1 (K&J Burns).

Accordingly, the Respondent asserts thatthe Applicantis notentitled to make
this application for adjudication because the adjudication application was made
more than 90 days after the payment disputearose.

Furthermore, the Respondent asserts thatl mustdismisstheapplication under
section 33(1)(a)(ii) of the CCA becausethe applicationis made morethat 90 days
after the payment disputearose.

The claimantasserts thatthe payment claimthesubject of this application for
adjudicationisavalid paymentclaimbecausenoneofits earlier claims for
payment for work completed under the Contractwere valid claims for the
purposes of the Contractand, therefore, for the purposes of the CCA.

The Respondent asserts thatthe parties waived their rights under the Contract
inrelation to the requirement to satisfy certain conditions precedentin order for
there to be avalid claim. In other words, the parties amended the Contract
duringthe execution of the works and the payment clai ms thatwould have been
invalid under the original Contract werevalid payment claims under the
amended contract.

I have putitto the parties thatthis pointhas been judicially considered and
determined inthe judgment of KellyJin ABB Australia Pty Ltd v CH2M Hill
Australia Pty Limited and Ors [2017] NTSC 1 and the judgments of OlssonJA and
Kellyin K & J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd & Ors [2011] NTCA
1.

Inany event, | have set out my reasoning below for determiningthat the
Applicant madethe application for adjudication within the 90 day period
prescribedinsection 28 of the CCA.

Section 28 of the CCA states:
Applying for adjudication
(1) To apply to have a payment dispute adjudicated, a party to the
Contract must, within 90 days after the dispute arises or, if

applicable, within the period provided for by section 39(2)(b):
[Emphasis added]

The Respondent asserts thatifthe Applicantfailsto makethe application for
adjudication within the prescribed 90 days fromthetime that the payment
disputearises, thenit loses therightto have that payment dispute adjudicated
forever.
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64)

65)

66)

67)

68)

69)

70)

71)

Adjudication No:35.17.02

The Respondent’s interpretationis consistent with the judicialinterpretation
from A J Lucas Operations Pty Ltd v Mac-Attack Equipment Hire Pty Ltd [2009]
NTCA 4 (Mac Attack).

It should be noted however, that the ruleestablished in Mac Attack was
formulated on the basisofa contractthatrequired the submission of disparate
invoices each month. The contract provided no opportunity to re-submitan
invoice each month.

The Contractinthis caseexpressly requires a rolling claim beingthe progress
claimsystemtypically found in mostconstructioncontracts.

Subsequent judicial reviewin judgment of Kelly Jin ABB Australia Pty Ltd v CH2M
Hill Australia Pty Limited and Ors [2017] NTSC 1 and the judgments of OlssonJA
andKellyin K & J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd & Ors [2011]
NTCA 1 of this issuehas concluded thatrolling or repeatclaims are permissible
under the CCA and a payment disputemayariseinrelation toeachvalidly made
payment claim under a contract for the followingreasons.

Section 4 of the CCA states:

payment claim means a claim made under a construction contract:
[Emphasis added]

(a) by the contractor to the principal for payment of an amountin
relation to the performance by the contractor of its obligations
under the contract; or

(b) by the principal to the contractor for payment of an amountin
relation to the performance or non-performance by the contractor
of its obligations under the contract.

Pursuanttosection 4 of the CCA a “payment claim” is a claimmadeunder a
construction Contract by the contractor to the principal for payment of an
amount inrelationto the performance by the contractor ofits obligations under
the contract.

In order for there to be a payment claimunder a construction contract, the
payment claimmustbe made inaccordancewith theterms ofthe construction
Contractrelatingto how a party mustmake a claimto another party for
payment. The word “under” does not mean “in relation to” or “associated with”,
itmeans “in accordance with”.
Section 8 of the CCA states:

Payment dispute

A payment dispute arises if:

(a) a payment claim has been made under a Contract and either:

(i) the claim has been rejected or wholly or partly disputed;
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or [Emphasis added]

(ii) when the amount claimed is due to be paid, the amount
has notbeen paid in full; or

(b) when an amountretained by a party under the Contract is due to
be paid under the contract, the amounthas not been paid; or

(c) when any security held by a party under the Contract is due to be
returned under the contract, the security has not been returned.

Section 33(1) of the CCA states:
Adjudicator's functions

(1) An appointed adjudicator must, within the prescribed time or any
extension of it under section 34(3)(a):

(a) dismiss the application without making a determination
of its merits if:

(i) the Contract concerned is not a construction
contract; or

(ii) the application has not been prepared and
served_in accordance with section 28; or

(iii) an arbitrator or other person or a court or other
body dealing with a matter arising under a
construction Contract makes an order, judgment
or other finding aboutthe dispute that is the
subject of the application; or [Emphasis added]

(iv) satisfied it is not possible to fairly make a
determination:

(A) because of the complexity of the
matter; or

(B) because the prescribed time or any
extension of it is not sufficient for
another reason; or

Section 4 and section 8 and section 33 when read together, only authorisean
adjudicator to determine an application for adjudication if the payment claimis
validly madeand the application for adjudication made within 90 days of the
occurrence of the payment dispute.

At paragraphs[118]-[124] of K& J Burns Electrical Pty Ltd v GRD Group (NT) Pty
Ltd, KellylJstated:
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[118] The second matter | want to comment upon is the question of
“repeat claims”.

[119]In AJ Lucas, Southwood J made the following remarks:

Clause 13 of the appellant’s standard hire agreement provides for the
rendering of accounts at monthly intervals and for the payment of
accounts within 30 days from the end of the month in which a valid tax
invoice is received. The clause contains no express provision for the
making of repeat claims and there is no basis for implying such a provision
in the standard hire agreement. Further, s 8 of the Act

does not permit a payment dispute to be retriggered by the making of a
repeat claim in respect of the performance of the same obligations under
a construction contract.

[120] The underlined words in this passage were used as the basis for a
submission that, as a matter of law, the Act does not allow for (indeed
prohibits) what have been referred to as “repeat claims”. It was said that
s 8 defines when a payment dispute arises, and once a dispute has arisen
abouta particular amount, it cannot arise again. Read in the context of
the whole passage, the underlined words are not authority for such a
proposition.

[121] As Southwood J made clear, the Contract in question in AJLucas
provided for monthly invoices and made no provision for “repeat claims”.

[122] In this case, the Contract contained a form of provision for the
making of payment claims which is common in construction contracts. It
provided for what is effectively a “rolling claim”. That is to say, each
payment claim is to specify the whole of the value of the work said to
have been performed, from which must be deducted the amount already
paid, the balance being the amount claimed on that payment claim. It is
readily apparent that if any payment claim is not paid in full:

(a) a payment dispute will arise in relation to the part unpaid when
the claim is due for payment under the contract; and

(b) despite that, each subsequent payment claim must include a
“repeat claim” for that unpaid part.

[123] There is nothing in the Act which renders this form of contractual
provision unenforceable — or takes it outside the power of an adjudicator
to adjudicate upon. What the adjudicator is obliged to do when faced
with a payment claim under a Contract of this kind is the same as he does
for any other contract: he should look at the Contract and determine
whether the payment claim complies with the provisions of the contract,
when the amount claimed would be due for payment under the Contract
(if payable), and whether the application has been lodged within 90 days
of that date.

Page 15



Adjudication No:35.17.02

[124] 1 agree with Southwood J (in his reasons on this appeal) that a
payment dispute does not come to an end —or a fresh payment dispute
necessarily arise —simply because a further claim is presented seeking
payment of precisely the same amounts for the performance of precisely
the same work. However, | also agree with Olsson Al that there is no
reason why a Contract could not authorise the inclusion in a progress
payment claim of earlier unpaid amounts, so as to generate a new
payment claim, attracting a fresh 90 day period. In each case one must
look to the Contract to determine when a payment was due and hence
when the payment dispute arose. One imagines that in most contracts, a
“repeat invoice” claiming no new work and simply served in an attempt to
“re-set the clock” for the purpose of an application for adjudication, would
not have the desired effect. However, one cannot be dogmatic. There are
contracts, for example, where the contractor is to putin a final claim
setting outall amounts claimed: each of these may have been the subject
of one (or more) progress claims, and there may have been no new work
done. Itis alwaysa matter of going to the Contract to determine when
the payment dispute arose according to the express and/or implied terms
of the contract.”

75)  Further, at [236]-[238]in K &J Burns Electrical Pty Ltd v GRD Group (NT) Pty Ltd,
Olsson A-J stated:

“I236] Applying the concepts of such meanings to the relevant definition
in s 4 of the statute, the clear intent of the definition is that, to constitute
a payment claim, the claim must be shown to be a claim for moneys in
accordance with or subject to the conditions of a construction contract.

[237] In other words, it is not merely a claim at large in respect of
works under a construction contract, it must be one that can properly be
categorised as a genus of claim provided for by that contract. The
existence of a mere causal nexus with a construction Contract is plainly
not what is in contemplation by the legislation.

[238] Moreover, as a matter of simple logic, a dispute can only arise
under s 8 of the statute when a payment claim is properly said to be due
to be paid under the relevant construction Contract and has been disputed
and/or notfully paid. That situation can only arise in relation to a
payment claim that purports to be of a genus recognised and provided for
by the contract, thatis, in the instant case, one that, on the face of it,
complies with and answers the description in the mandatory provisions of
cl 12.2 of the sub-contract.”

76) At paragraphs([257]-[261] of K& J Burns Electrical Pty Ltd v GRD Group (NT) Pty
Ltd, Olsson A-Jstated:

[257] In view of that conclusion, it becomes unnecessary to dilate at
length on the question of whether the statute contemplates or permits,
for its purposes, the lodgement of repeat payment claims, so as to re-
trigger the relevant 90 day limit.
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[258] It was argued on behalf of GRD that the issue asto whether the
subject contract, asopposed to the statute, provides for or permits the
resubmission of former payment claims is not to the point. Counsel
contended that the critical issue is whether the statute permits the re-
triggering of the 90 day limit in that manner, by giving rise to a valid
payment dispute in relation to earlier payment claims. Reliance was
placed on what fell from Southwood J in Mac-Attack117.

[259] In the last mentioned case all of the members of the Court were of
the opinion that the statute made no provision for and thus did not
directly authorise, the resubmission or re-formulation of payment claims.

[260] Whilst | respectfully accept that the manner in which s 8 sets out to
define what constitutes a payment dispute does not make any provision
for the re- triggering, by a repeat payment claim, of a payment dispute in
respect of a payment claim that had been made earlier, as to which the 90
day limit has expired, nevertheless, it does not prohibit such a practical
situation arising if such a situation is expressly stipulated for by the
relevant construction contract.

[261]]see no reason why such a Contract could notauthorise the
inclusion in a progress payment claim of earlier unpaid amounts, so as to
generate a new payment claim, attracting a fresh 90 day period. Such a
situation did not arise in Mac-Attack.

These passages confirmthat!l must look to the Contractto assess whether the
payment claimis a valid payment claim which complies with the Contractand as
suchas imposean obligationon the Respondent under the Contractto make
payment by a particular date. Ifthe payment claimdoes notsatisfy the
requirements of the Contractto trigger the obligation under the Contractonthe
Respondent to pay, then no payment disputecan havearisen.

| determine that the payment claimis a paymentclaim for the purposes of the
CCA andthe Contractbecauseit satisfied all of the requirements the Contract.

Accordingly, | havedetermined that the payment claimwas a valid payment
claimfor the purposes of the CCA, and the payment disputearoseonthe date
that the payment claimwas rejected, which was 7 July 2017.

The Applicantassertsthatnone of its previous paymentclaims weremade in
accordancewith therequirements of the Contract and, therefore, were not valid
payment claims for the purposes of the Contract. It further asserts thatthis
payment claimis madeinaccordancewith the Contractandis, therefore a valid
payment claimand the firsttimethat the payment disputearises.

The Respondent asserts thatthe payment claims previously made by the
Applicantwereassessed and paid by the Respondent. Accordingly, the parties,
by their conduct, agreed that the previous paymentclaims werevalid payment
claimsandimplicitly changed the terms of the contractand or the Respondent
waived its rights toinsiston strict compliance with the Contract.
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82) As analternativeto my above conclusion, | prefer the Applicant’s submissionon
this pointbecause neither party has provided any evidencethat the parties
knowingly elected to changethe terms of the Contractinrelationto what
constitutes a valid paymentclaim. In other words, there was no new agreement
to abandon a right®. Similarly, thereis no evidence of any representation upon
which to found any argument in estoppel.

83) Inthat context, previous paymentclaims werenot claims madeunder the
Contractand, therefore, could notfound a payment disputefor the purposes of

the CCA.

REASONS FOR THE DETERMINATION

84)  Pursuanttosection 34 of the CCA, | haveconsidered the following matters in
making this determination:

a) the application for adjudication andits attachments;
b) the responseandits attachments;and
c) the further written submissionsvalidly made by the parties.

DETERMINATION OF THE PAYMENT DISPUTE

85) I have consideredthe claims for variations and claims for extensions of time with
claimsfor delay damages separately.

VARIATION V001 ADDITIONAL DEMOLITION OF CULVERT SURROUND AND
BOLLARD REMOVAL

86) The Applicanthas claimed $4,420.00 excl.GSTto carry out VOO1 and the
Respondent has certified $1,300.00 excl. GST>.

87) The Applicanthas changedits positionintheapplication for adjudication and
now accepts the Respondent’s assessment of VOO1.

VARIATION V002 EXTRA SURVEY (DATA AND CONTROL POINTS) WORKS ARISING
FROM MULTIPLE DESIGN CHANGES.

88) The Applicanthas claimed $13,246 excl.GSTto carry out V002 and the
Respondent has certified SNil.

89) The Applicantassertsthat24 revisionsto 9 drawings necessitated the updating
of its surveyor’s set-outfiles and theinstallation of additional control points.

90) The Applicantassertsthatthe issueof amended drawings were instructionsto
vary the Contract pursuantto clause36.1 of the Contractand/or a direction to
re-sequence the works pursuantto clause 32 of the contract.

4 The Commonwealth v Verwayen (1990) 64 ALIJR 540 perMason CJat 543, 544
5 Paragraph 43 of statement of [SC]
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The work actually performed by the Applicant’s surveyorsis particularised in;

a) The statement of [name redacted];

b) The [surveyor 1 name redacted] invoice numbers:101728,97490,97487,
97471,97465,97454,97447,95054,94141;

c) The [surveyor 2 name redacted] invoice number; 7662;
The Respondent rejected claim V002 on the bases that;

a) thatthe changes were minorinnatureanddid not causethe Applicantto
incur any additional cost.

b) The mannerinwhichthe drawings wereissued, did notsubstantially alter
the mannerinwhich the works had to be performed.

¢) The Applicantdid notcomply with the requirements of clause 36.2 of the
contract;

Determination of V002

93)

Clause4 of the Instrument of Agreement states:

“The following documents constitute the “Contract” and (save where
otherwise expressly stated) are in the following descending order of

priority.

(a) This Instrument of Agreement

(b) Part B - Annexure to AS4000-1997

(c) Part A - Annexure to AS4000-1997

(d) General conditions of Contract AS4000-1997 (not attached)(
the General Conditions)

(e) Schedules A to F as contained in document titled— C1217-06
— CON-002 Schedules

(f) Technical specification— C1217-04— CRP — 001 rev O
Geotechnical Report

(9) Drawings as per drawing list (the Drawing List)

(h) Technical specification— C1 217-04—GSP—- 001 rev B General

design specification”
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Is the Applicantdisentitled to make this claim by the operation of clause 36.2?
94)  Pursuanttoclause2.2 of the contract, the Applicant must

“carry outand complete WUC in accordance with the Contract and
directions authorised by the Contract.”

“WUC (from ‘work under the Contract’)  means the work which the
Contractor is or may be required to carry out and complete under the

Contract and includes variations, remedial work, construction plant and
temporary works, and like words have a corresponding meaning.”6

95) Clauseldefines adirectionas
“includes agreement, approval, assessment, authorisation, certificate,
decision, demand, determination, explanation, instruction, notice, order,
permission, rejection, request or requirement”.
96) Clause36.1 ofthe Contractstates:

“Directing variations

The Contractor shall not vary WUC except as directed_in writing.

The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract: [Emphasis added]

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal”

97) The drawings referred to by the Applicantwere a written document given by the
superintendentunder the Contractthat changed the levels, lines, positionsand
dimensions of the WUC and sometimes added work or removed work from the
WUC.

98) Inthat context, | am satisfied thata drawingissued by the superintendent under
the Contractwas a direction given under clause 36.1 for the purposes of the
contract, with which the Applicantwas required to comply.

8 Clause 1 of the AS 4000 General Conditions of Contract
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99) Ifthere is anyinconsistency between a drawing mentioned inthe Drawing List
and a direction given by the superintendent under clause 36.1, then by the
operation of clause 4 of the Formal Instrument of Agreement, the direction
given under the General Conditions has a higher precedencethan a drawing
incorporated by the DrawingList. Accordingly, the Applicantwas required to
perform the WUC inaccordancewith a drawinggiven by the superintendent
which effectively superseded the corresponding (earlier revision) drawing
referred to inthe DrawingList

100) The Respondent asserts thatthe Applicantfailed to comply with the
requirements of clause36.2 and, therefore, the Applicant has no entitlement to
claim’.

101) Clause36.2 of the Contractstates:
“Proposed variations

The Superintendent may give the Contractor written notice of a proposed
variation.

The Contractor shall as soon as practicable after receiving such notice,
notify the Superintendent whether the proposed variation can be effected,
together with, if it can be effected, the Contractor’s estimate of the:

a) effect on the construction program (including the date for
practical completion); and

b) cost (including all time-related costs, if any) of the proposed
variation.

The Superintendent may direct the Contractor to give a detailed quotation
for the proposed variation supported by measurements or other evidence
of cost.

The Contractor’s costs for each compliance with this subclause shall be
certified by the Superintendent as moneys due to the Contractor.

102) Ido notacceptthatthisclauseisrelevantinthecircumstances wherethe
Respondent has issued drawings for the purposes of construction, which
increase, decreaseor omit, change the character or quality,changelevels, lines,
dimensions or makeany material changetosome work described on the
previous drawing. | have determined above, such drawings aredirections given
under clause 36.1 with which the Applicant mustcomply.

103) Clause36.2 onlyapplies to the Respondent’s proposed variations. In other
words, if the superintendentindicates thatthe variationsto changethe works or
for the addition or deletion of work may or may not proceed then thatis an
instruction under clause 36.2 of the Contract.

! Paragraph 109 of the Response
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Furthermore, clause 36.2 of the Contractrequires the Applicantto provideits
assessmentof the delays that may be suffered if the variation wasinstructed
and the amount that the principal may berequired to pay or thatit will save.

The Applicantwas given revised drawings thatindicated they were for
construction. | havenotbeen provided any evidence that the Respondent
indicatedinanywaythatthe drawings issued which superseded earlier revisions
of those drawings were proposalsin relation to which the Applicantwas
required to providea detailed quotation and for whichitcould anticipatethatit
would be paid.

I have determined that the Respondent intended for the revised drawings to be
used for construction.

Furthermore, the revised drawings could notbeinferred to be proposed
variationsissued under clause 36.2 becausethe notes on the drawings indicated
that they were for construction.

The revised drawings, therefore, were instructions given under clause 36.1.

Accordingly, the Applicantwas notrequired to do any of the things required
under clause 36.2 becausenoinstruction under clause 36.2 was given, which
was the condition precedentobligingthe Applicanttorespond pursuantto
clause36.2 of the Contract.

I do not, therefore, acceptthe Respondent’s assertion thatthe Applicantis not
entitled to variation dueto the operationof clause36.2 inrelationto claims
variationsthatareindisputein this adjudication.

Was the payment claim made with a period permitted under the contract?

111)

112)

The Respondent asserts thatthe claims for variations were made out of time.

Clause41.1sets outthe period within which the Applicantwas required to notify
its claimfor a variation as follows:

“Communication of claims

The prescribed notice is a written notice of the general basis and quantum
of the claim.

As soon as practicable after a party becomes aware of any claim in
connection with the subject matter ofthe Contract, that party shall give to
the other party and to the Superintendent the prescribed notice or a
notice of dispute under subclause 42.1.

This subclause and subclause 41.3 shall not apply to any claim, including a
claim for payment (except for claims which would, other than for this
subclause, have been included in the final payment claim), the
communication of which is required by another provision of the Contract.”
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113) There is noother clauseinthe Contractthat sets out the time within which the
Applicantmustnotifyits claimfor a variation arisingunder a direction given
under clause36.1. Accordingly, the Applicant was entitled to submitits claimas
soon as practicable after itbecame aware of the claim.

114) Inthe circumstances, | do notconsider the submission of this claimto be made
within a time not envisaged under clause41.1.

How is this variation to be valued?

115) The Applicantassertsthatvariationsincluding V002 areto be valued pursuantto
clause36.4(d), becausetheclause36.4(a),(b)and(c)areirrelevant.

116) The Respondent asserts thatclause36.4(b),(c)and (d)should beused for the
purposes of valuing of variations.

117) The Applicantfurther claims that43.5%should beadded to its actual costs for
overheads and profit8.

118) The Respondent says thatthe Contractdoes not specify the amountto be used
for overhead and profitbut asserts that 43.5%is notfairly representative of the
overhead and profitpercentage onvariations thatis beingappliedinthe
industry and suggests that 15%is aboutthe industry standard?.

119) Incertainsituations,the Contract permits the Applicant;

a) toclaimdelaydamages pursuanttoclause34.9ifithas beengranted an
extension of time for a compensablecause under clause 34.5;and or

b) toclaimforareasonableamountfor overheads pursuanttoclause36.4(d)
and profiton variations arising froma direction given under clause 36.1.

120) 1 will determinebelow the delay damages after | determine the extension of
time to which the Applicantmay be entitled. | have also determined below the
reasonableamountreferredto inclause36.4(d) of the Contract.

Does the Tender Schedule form a part of the contract?

121) The Respondent identifies a bill of quantities (the Tender Schedule) completed
by the Applicantduringthetender period andasserts thatitcan be used for the
purposed of clause36.4(c). | donot acceptthat assertion for thefollowing
reasons;

a) Clause2.2 ofthe Contractstates:
“Bill of quantities

The Alternative in Item 10(a) applies.

Alternative 1

8 Paragraph 26 in the Statement of [TC]
9 Paragraphs29 to 36 in the Statement of [GA].
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A bill of quantities forms part of the Contract and shall be priced in
accordance with subclause 2.3.

Alternative 2

A bill of quantities does not form part of the Contract and shall not be
priced in accordance with subclause 2.3 unless so stated in Iltem 10(b).

b) Item 10(a)of PartA of the Annexure indicates that “Alternative2” applies
to this contract.

c) Item 10(b) of PartA of the Annexure indicates thata bill of quantities is not
to be priced.

Itis clear,thereforethat the parties did notintend for there to be a bill of
quantities thatformed a partof the Contractor that any bill of quantities wasto
be priced and used in the administration of the contract.

For the avoidanceof doubt, clause36.4 states;

The Superintendent shall, as soon as possible, price each variation using
the following order of precedence:

a) prior agreement;
b) applicable rates or prices in the Contract;
c) rates or prices in a priced bill of quantities, schedule of rates or

schedule of prices, even though not Contract documents, to the
extent that it is reasonable to use them; and

d) reasonable rates or prices, which shallinclude a reasonable
amount for profit and overheads,

and any deductions shall include a reasonable amount for profit but not
overheads.

That price shall be added to or deducted from the contract sum.

Clause36.4 sets outhow variations mustbevalued under the Contract.
Specifically;

a) The parties mayagreethe valueof avariation under clause36.4(a) and that
valuation mustbeused even though the Contract provides an method of
valuation;

b) Ifthere is noprioragreement, the variation mustbevalued usingrelevant

rates set out inthe Contractsuch as thosesetout in ScheduleC to the
Contract.
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c) Thereisnopricedbillthatis relevantto this Contract. For the avoidance of
doubt, the rates in the Tender Schedule cannotbe used for the reasons set
out aboveinparagraphs 121)and 122) unlessthe parties consentfor each
claimforavariationthatthe rates set outin the Tender Schedulecan be
used to valuea particular variation. This conclusionissupported by the
term drafted into ScheduleA (thatis a type of bill of quantities), which
states; “Pricing supplied is for allthe works. It is notindividualtake out
pricing”.

d) Ifnone of the above apply, the parties mayusereasonablerates. | construe
this to mean similarindustry rates.

Reasonable overhead and profit on variations (excluding delay damages)

125)

126)

127)

128)

Inthe adjudication application, | was informed thatthe 43.5% marginitclaimed
by the Applicantincludes a percentagefor delay damages. The Applicanthasnot
provided a detailed breakdown of how itarrived at43.5% but does admitthat if |
acceptits delay damages claim, then the 43.5% should bereduced but does not
make clear the overhead and profitcomponent exclusive of a delay damages
component.

As mentioned above, | will consider the Applicant’s claims for extensions of time
and any entitlement to delay damages separately.

The Respondent’s costassessorassertsthatinits experience, 15%is aboutthe
industry standard for this type of mark-up onvariations.

| acceptthe Respondent’s costassessor assertionthat15%is a reasonable
allowancefor overhead and profitona variation.

Determination of claim for variation V002

129)

130)

131)

132)

I do not acceptthe Respondent’s (the superintendent’s assessment of 15 August
2017)for the reasons setout below.

The Respondent’s costassessorhasassessed theinvoices that were providedin
supportof claimfor variation V002 asfollows;

a) [surveyor 1 name redacted] invoice numbers:101728,97490,97487,97471,
97465,97454,97447,95054,94141;

b) [surveyor 2 name redacted] invoicenumber; 7662;

andrejects invoices “17471” (Thereis nosuchinvoice. Thisisincorrectly stated
andshould be “197471"),“197465"”,“197454”, “195054".

The Respondent says invoice 197471 was “re-works” and invoices 197465,
197454 and 195054 relate to works under the contract.

| have read the narrative drafted by the surveyor. | do not acceptthatinvoices

197465 and 197454 relateto work under the contract. The narrativeindicates
that this was work carried outdue to the issue of revised drawings.
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lacceptthatinvoices 197471and 195054 mostlikely relateto work that was
required to be performed under the Contractbecauseitinvolved setting up the
surface model for the firsttime.

Set out below is a table summarising my determination of VOO1:

Variation V001

Invoice Applicant Respondent Determination
197490 $910.00 $910.00 $910.00
197488 $585.00 $585.00 $585.00
197487 $585.00 $585.00 $585.00
197471 $520.00 S- $520.00
197465 $325.00 S- $325.00
197454 $390.00 $- $390.00
197447 $910.00 $910.00 $910.00
195054 $520.00 S- S-
194141 $780.00 $780.00 $780.00
101728 $1,063.64 $1,063.64 $1,063.64
7662 $2,536.00 $2,536.00 $2,536.00
$9,124.64 $7,369.64 $8,604.64
Margin $3,969.22 $1,105.45 $1,290.70
TOTAL $13,093.86 $8,475.09 $9,895.34

135)

Note amounts claimed areas per invoices excluding GST.
Amounts assessed are exclusive of GST.
Amounts determined areexclusive of GST.

| have determined that the Applicantis entitled to be paid $9,895.34 excl.GSTin
relation to V002.

VARIATION V004 CHANGES TO SCOPE OF ROAD BASE COVERAGE. MATERIAL
PLACED UNDER CHANGED CIRCUMSTANCES.

136)

137)

138)

139)

The Applicant has claimed $330,802.00 excl.GSTto carry out V004 and the
Respondent has certified $10,140.00 excl. GST.

The Applicantassertsthat Drawing C1217-05-CEW-901 Rev C was superseded by
Rev Othen againsuperseded by Rev 1, then again superseded by Rev 2 then
againsuperseded by Rev 3.

The Applicantassertsthatthe issueof drawings wereinstructionstovary the
Contractpursuanttoclause36.1 of the Contractand/or a direction tore-
sequence the works pursuantto clause 32 of the contract.

The work actually performed by the Applicant’s surveyorsis particularisedin the
statement of [name redacted] and says thevariation was instructed due to
changes showninrevisionstodrawing C1217-05-CEW-901 and other drawings
andinstructions asfollows;
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Rev Oissued on 3 August 2016, amended the layout of the perimeter (which
had no consequence) and alsorequired theremoval of a bund wall, which
caused delay becauseithadto be completed before the sub-grade works
could progress;

Rev 1issuedon 29 September 2016, changed the dimensions of the road
andrequired the construction of an area west of the [redacted] slabsto be
constructed. Confirmed the location of Pits 1,2 and 3, which had to be
installed beforethe sub-basework could proceed.

Rev 2issued on 7 October 2016, corrected the datum and set out points
thatresultedinanincreased depth of road base.

Rev 3,issued 15 March 2017, was an as builtdrawingand had no effect on
the construction.

On 10 August 2016, the Respondent sent the Applicanta revised drawing
containinga noteinstructing the Applicantto changethe construction
sequence. Specifically,theinstruction required the Applicanttoreverse the
its planned construction sequence by installing new [connections] before
commencingthe demolition of the old [connections].

The Respondent scheduled the delivery of the [plant details redacted] for
mid-November 2016, which caused the Applicantto delay the construction
of the road-baseandapplyits resources to the construction of the [plant]
supportslabssothatthe Applicantwould notbe required to “double-
handle” the [plant].

The Respondent instructed the addition of additional [redacted] main and
sewer lines, which was claimedinvariation VO18;

The Respondent issued its underground [redacted] conduit design to the
[redacted] area on 18 November 2017;

The Respondent instructed thataninstalled stormwater linewas to be
relocated due to a design error resultingin a clash between the stormwater
lineand a canopy footing;

The Respondent issued its revised [redacted] designinJanuary 2017 thatis
the subjectofvariationVV023; and

On 6January 2017, the Applicantsoughtthe Respondent’s permission to
use “blinding” to mitigate the effects of the wet seasonrains, whichit
claimsis a variation directed by the Respondent.

The Applicant’s claimwas comprised of the following:

a)

b)

Supplyand placeroadbaseinvaryingthicknesses from 100 to 175 mm for
$177,374.00 plus43.5%for overheads and margin;

Supplyand placeblinding for $88,326 plus 43.5% for overheads and margin;
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142)

143)
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¢) Lessa deduction for deleted work of -$33,376;
d) Set up of the blindinglayer $1,200.00 plus 43.5% for overheads and margin.
The Respondent rejected claimthemajority of VOO4 on the bases that;

a) The Applicantdid notcomply with the requirements of clause 36.2 of the
Contractandis, therefore not entitled to claimfor the variation;

b) The changes were minor and causedinsignificantdelay. Thedelay suffered
by the Applicantwas caused by the Applicantinability toresourceand plan
the works;

c) The “blinding” was placed by the Applicantforits conveniencebutdid not
form a part of the WUC.

d) The net effect of the changes referred to inthe abovementioned drawings
was that the Applicantwas required to placeroad baseover anadditional
576m2, whichrequired an additional 86m3 of material.

e) The rates provided duringthe tender are relevantfor the purposes of
valuingthis variation.

The Respondent accepted that the net effect of the changes referred to inthe
abovementioned drawings was thatthe Applicantwas required to placeroad
baseover anadditional 576m2, which required an additional 86m3 of material
and assessed the value of that work as $10,140.00 excl. GST.

Clause4 of the Instrument of Agreement states:

“The following documents constitute the “Contract” and (save where
otherwise expressly stated) are in the following descending order of

priority.

(a) This Instrument of Agreement

(b) Part B - Annexure to AS4000-1997

(c) Part A - Annexure to AS4000-1997

(d) General conditions of Contract AS4000-1997 (not attached)(
the General Conditions)

(e) Schedules A to F as contained in document titled— C1217-06
— CON—-002 Schedules

f) Technical specification— C1217—-04—CRP —001rev O
Geotechnical Report

(g) Drawings as per drawing list (the Drawing List)

(h) Technical specification— C1 217-04—GSP—-001 rev B General

design specification”
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Is the Applicant disentitled to make this claim by the operation of clause 36.2?

144) 1have considered aboveatparagraphs93)to 110) whether arevised approved
for construction drawing (AFC drawing) was a direction under clause36.1 or a
direction under clause 36.2.

145) The Respondent asserted thatinrelationtothe issueofanyrevised AFC
drawings the Applicant’s failureto comply with clause 36.2 entitled it to reject
many of the claims made by the Applicantinthe payment claim.

146) |determined that to the extent that the revised drawings showed moreor less
or different work, the revised drawings issued during the course of the works
were infactinstructionsgiven by the Respondent under clause36.1 of the
Contractfor the followingreasons:

a) the Respondent never indicated thatthe drawings wereissued for the
purposes of considering a particularvariation;

b) The revised drawings wereissued on the basisthatthey were “approved for
construction” (AFC).

Was the payment claim made with a period permitted under the contract?

147) lhave considered aboveatparagraphs111)to0theissueas towhether the
Applicantwas entitled to submitits claim for payment given the period between
commencement of the work under a variation and thetime that a claimfor
payment for that work was made.

148) Furthermore, clause41.1 sets outthe period within which the Applicantwas
required to notifyits claim.

149) There is noother clauseintheContractthat sets out the time within which the
Applicantmustnotifyits claimfora variation arisingunder a direction given
under clause36.1. Accordingly, the Applicant was entitled to submitits claimas
soon as practicableafteritbecame aware of the claim.

150) Inthe circumstances, | do notconsider the submission of this claimto be made
within a time not permitted under clause41.1.

How is this variation to be valued?

151) The ApplicantassertsthatvariationsincludingVV004 areto be valued pursuantto
clause36.4(d), becausetheclause36.4(a), (b)and (c)areirrelevant.

152) The Respondent asserts thatClause36.4(b), (c)and (d) should be used for the
purposes of valuing of variations.

153) The Applicantclaims that43.5%should beadded to its actual costs for
overheads and profit1°,

10 Paragraph 26 in the Statement of [TC]
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154) The Respondent says that43.5%does not reflectthe overhead and profit
percentage on variations thatis beingappliedintheindustry and suggests that
15% is aboutthe industry standard!l.

155) The Contractpermits,incertainsituations, the Applicant;

a) pursuanttoclause34.9,toclaimdelay damagesithas beengrantedan
extension of time for a compensablecauseunder clause 34.5;and

b) pursuanttoclause36.4(d),claimforareasonableamountfor overheads
and profiton variations arising froma direction given under clause 36.1.

156) The Respondent identifies a bill of quantities completed by the Applicantduring
the tender periodandasserts thatitcan beused for the purposed of clause
36.4(c). Ido not acceptthat assertion for thefollowingreasons;

a) Clause2.2 ofthe Contractstates:
“Bill of quantities
The Alternative in Item 10(a) applies.
Alternative 1

A bill of quantities forms part of the Contract and shall be priced in
accordance with subclause 2.3.

Alternative 2

A bill of quantities does not form part of the Contract and shall notbe
priced in accordance with subclause 2.3 unless so stated in Item 10(b).

b) Item 10(a) of PartA of the Annexure indicates that “Alternative 2” applies
to this contract.

c) Item 10(b) of PartA of the Annexure indicates thata bill of quantities isnot
to be priced.

d) Itisclear,thereforethatthe parties did notintend for there to be a bill of
quantities thatformed a part of the Contractor that any bill of quantities
was to be priced and used in the administration of the contract.

e) My conclusionintheabovesub-paragraphissupported by the term drafted
intoSchedule A (thatis a type of bill of quantities), which states; “Pricing
supplied is for allthe works. It is not individual take out pricing”.

1 Paragraphs29 to 36 in the Statement of [GA].
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Reasonable margin for overhead and profit

157) Ihave considered this question aboveatparagraphs 125)to 128)andinthe
context that | will determine belowthe delay damages, | acceptthe
Respondent’s submissionsthat15%is a reasonable margin for overhead and
profit.

Determination of variation claim V004
158) The Applicantassertsthat;

a) The additionalroad basewas required under the revised drawing C1217-05-
CEW-901; and

b) the need to providea blindingarosefromthe Respondent instructionsto:

i) reverse the order of installation and demolition of the [redacted]
lines;

i) install the [plant]in mid-November 2016;

iii) install or re-work underground services referred toin above
paragraph 139)

159) The Applicantassertsthatithad planned to:
a) Demolish pipework duringtheperiod 3 to 5 September 2016;then

b) Supplyandinstall [redacted] lines duringthe period 5 to 10 September
2016;

c) Cutto fill earthworks duringtheperiod 11 to 13 September 2016;
160) The Applicantthen states;

“as would be expected given [the Respondent’s] revised demolition
sequence, this change to the order of the works delayed all preliminary
earthworks on-site until the new [redacted] lines were installed
(represented by activity 23).”12

“This was largely because once [the Applicant] had installed the new
[redacted] line (Activity 23) and removed the old [redacted] lines (activity
10) out of order with its original sequencing, a number of other trades
have commenced on site, such as electricians and plumbers. This meant
that [the Applicant] had to urgently reallocate its resources to begin
excavations so that these trades could commence their works which in
turn, prevented [the Applicant] from undertaking is other scheduled work
on-site.” 13

12 Paragraph 157 of the Statement of Zane Thiele
B paragraph 157 of the Statement of Zane Thiele
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162)

163)

164)

165)

166)

167)

168)

Adjudication No:35.17.02

I do not acceptthe Applicant’s assertion asitmakes nosense. The Applicant has
not demonstrated that aninstruction given on 10 August2016 (whichis prior to
the Applicant mobilisingto the site) that reversed the order of the demolition
andinstallation of the [connections] (which were performed sequentially) had
the type of delaying effect thatitasserts. As a matter of logic, the revised
sequence would have been:

a) Supplyandinstall [redacted] lines duringthe period 3 to 8 September 2016;
b) Demolish pipeworkduringthe period 8 to 10 September 2016;then
c¢) Cutto fill earthworks duringthe period 11 to 13 September 2016;

It makes no senseto saythat reversing demolition and installation activities,
which were to be performed sequentially, would causethe Applicantto “bein
the way of” other trades becausethe Applicantwas required to perform the
samework inthe samearea for the same overall periodinthesamewayas it
had originally planned.

The Applicantfurther assertsthatitwas instructed in mid-November 2016 to
suspend its installation of the road basein order to install the [plant] set so as to
avoid doublehandling the [plant].

The Applicanthas notprovided mewith a copy of that instruction nor has it
provided me a copy of its adviceto the Respondent advisingthesignificant
delays thatwould flow from interrupting the construction sequence.

I acceptthat anyadditional work required by way of revised drawings isa
variation, butbased on the Respondent’s explanationand evidence provided, |
do not acceptthat those variationsand theinstruction toinstall the [plant]
resultedinsuch delaythatitwas necessaryto provideblindingto mitigate the
effects of the wet season.

The Applicantseems to have causedits own delayand,inorder to avoid further
delays, requested the Respondent to approvethe use of blinding.

I have not been provided with any drawing, specification, emails or letters or
details of conversation showingthatthe blinding was requested by Respondent,
or even that the Respondent offered to pay for the supply andinstallation of the
blinding.

Accordingly, | determinethat the Applicantis notentitled to payment for the
blinding becauseitwas notrequired under the contract, it was notinstructed by
the Respondent anditwas provided for the convenience of the Applicant.

Applicantdoubledipping on claim for overhead and profit

169)

The method of valuationapplied by the Applicantfor this claimwas incorrect.
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171)

172)

173)

174)

175)

176)
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Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, which includes any completed variations.

Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and thenew work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.
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Determination of V004

177)

178)

179)

180)

181)

182)

183)

The Respondent’s costassessorstates thathe measured that 137 m314 of
material was required dueto the variationsto cover 796 m2 that was not
required under the original contract. Furthermore, he has allowed a 15%
wastagefactor and valued that material at$90.00/m3.

As mentioned above, the parties decided thatthe Tender Schedule will notbe
used for the purposes of clause36.4.

The Respondent has used the priceset out inthe Tender Schedulefor the
purpose of valuingthevariation, which | do notaccept.

I do not acceptthe quantities calculated by the Respondent becauseitdoes not
correlatewith the information of the drawings used to perform Variation V004.

I have considered the Respondent’s assessmentanditappears less than the
amount indicated on the drawings. Accordingly, | prefer the calculation of
guantities provided by the Respondent’s costassessor, which arean area of
&96m2 and 135 m3 of material (allowing for 15% wastage).

| acceptthe Applicant’s claimed rates for supply of additional material attherate
of $81.51/m3. lalsoaccept$57.46/m3 toplaceand compactthe material anda

further $59.65/m2 to trimthe material. Furthermore, as determined above, the

Applicantis entitled to 15% margin.

Accordingly, | determinethe Applicantis entitled to payment of $76,498.33 excl.
GST for V004,

VARIATION V005 CHANGES TO SCOPE OF BLUE METAL COVERAGE. MATERIAL
PLACED UNDER CHANGED CIRCUMSTANCES.

184)

185)

The Applicanthas claimed $27,682.00 excl. GST to carry out the work the subject
of variation VOO5 and the Respondent has certified $11,286 excl. GST.

The Applicantassertsthat;

a) the volume of blue metal that it was required to supplyandinstallwas
increased from1,134m2 to 2,130m2. Specifically, therevised drawings
required the Applicantto provide 2,130 m2 of blue metal, which was an
increaseof 996m2 to that indicated by the original Contractdrawings;

b) the effort to undertake the originalinstallation increased dueto certain
delays (for which the Respondent is liable) thatrequireditto re-sequence
the installation. Specifically, there-sequenced installation of blue metal
required 25% more effort on a per m2 basisandthatwas dueto the
Respondent’s delays;

14 Assessment of variation 04 set out in the Statement of [GA]
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187)

188)

189)

190)

c)

d)
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there areno relevantrates inthe Contractto valuethe variation. The
Applicant proposes thatthe Tender Schedulerate plus 25%is a reasonable
rate; and

the revised drawings wereaninstruction to vary the Contract pursuantto
clause36.1 of the Contractand/or a direction to re-sequence the works
pursuantto clause 32 of the contract.

The Respondent rejected part of claimfor VO0OS5 for the following reasons;

a)

b)

c)

The Applicanthas over claimed the area of blue metal, whichis 653 m2
(and not 987m2);

The Respondent has used the rate inthe Tender Schedule, whichis
$18.10/m2 to valuethe variation;and

There was no delay, or change of sequence caused by the Respondent.

The work actually performed is particularised in the statement of [name
redacted]. The variation was dueto revisionsto drawing C1217-05-CFD-901 Rev
0 and further revisionstodrawings C1217-05-CEW-901Rev 1 and Rev 2;

The ApplicantsaysthatC1217-05-CFD-901 Rev 1 had a significant number of
small plinths “which impacted the methodology of the installation of the blue
metal.”

I have reviewed the drawing C1217-05-CFD-901Rev O (the earlier revision)
(which was availableto the Applicantpriorto enteringinto the contract)andit
showed even more small plinths than thedrawing which the Respondent asserts
“impacted the methodology of the installation of the blue metal.”

The Applicantalso asserts that

a)

b)

d)

Drawing C1217-05-CEW-901Rev 1 issued on 29 September 2016, changed
the dimensions of theroad and required the construction of an area west of
the [redacted] slabsto be constructed. Confirmed the location of Pits 1,2
and 3, which hadto be installed beforethe sub-basework could proceed.

Drawing C1217-05-CEW-901Rev 2 issued on 7 October 2016, corrected the
datum and set out points thatresulted inanincreased depth of road base.

Drawing C1217-05-CEW-901Rev 3,issued 15 March 2017, was anasbuilt
drawingand had no effect on the construction.

On 10 August 2016, the Respondent sent the Applicanta revised drawing
instructingthatthe construction sequence planned of the [redacted] lines
and demolition of old [redacted] lines had to be reversed by installing new
[redacted] lines prior to the demolition of the old [redacted] lines. This
delayed the works and made the subsequentinstallation of the blue metal
more difficult.
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e) The Respondent scheduled the delivery of the [plant] for mid-November,
which caused the Applicantto delay the construction of the road-baseand
applyits resources to the construction of the [plant] supportslabssothat
the Applicantwould notbe required to “double-handle” the [plant].

f)  The Respondent instructed the addition of additional [redacted] mainand
sewer lines, which was claimedinvariation VO18;

g) The Respondentissuedits underground [redacted] conduitdesign to the
[plant] area on 18 November 2017;

h) The Respondentinstructedthataninstalled stormwater linewas to be
relocated due to a design error resultingin a clash between the stormwater
lineand a canopy footing;

i) The Respondentissued its revised [redacted] designinJanuary 2017 thatis
the subjectof variation V023;and

j) On6lJanuary2017,the Applicantsoughtthe Respondent’s permission to
use “blinding” to mitigate the effects of the wet seasonrains, whichit
claimsis a variation directed by the Respondent.

k) The Respondent asserts thatnone of the variationsand or revised drawings
caused anydelaytothe installation of the blue metal.

I) Ihavereviewed eachitem that the Applicantassertscauseditdelaybutl do
not acceptthat any of those items caused the installation of the blue metal
to be any more labour intensive, becausethelayoutdesign was
substantially thesameas that indicated in the original Contractdrawings.

The Respondent argues thatthe Applicantfailed to follow the provisions of
clause36.2 of the Contractand, accordingly, the Applicantlostits entitlementto
claimpaymentfor the variation.

I have considered aboveatparagraphs 93) to 110) the Respondent’s relianceon
clause36.2 as a basis for rejecting many of the claims made by the Applicantin
the payment claim. | have determined that the revised drawings issued during
the courseofthe works areinfactan instruction given under the Applicantwas
directed under clause36.1 thatmay requirethe Applicantto perform more or
less work.

Was the payment claim made with a period permitted under the contract?

193)

194)

| have considered aboveatparagraphs 111)to O the issueas to whether the
Applicantwas entitled to submitits claimfor payment given the period between
commencement of the work under a variation and thetime that a claimfor
payment for that work was made.

Furthermore, clause41.1 sets out the period within which the Applicantwas
required to notifyits claim.
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There is no other clausein the Contractthat sets out the time within which the
Applicantmustnotifyits claimfor a variation arisingunder a direction given
under clause36.1. Accordingly, the Applicant was entitled to submitits claimas
soon as practicableafteritbecame aware of the claim.

Inthe circumstances, | consider the submission of this claimto be made withina
time permitted under clause41.1.

Applicant “double dipping” on claim for overhead and profit

197)

198)

199)

200)

201)

202)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.

Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus 43.5% overhead and profiton the additional work (whichis the
variation).
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204)
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In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subjectof the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

The determination this variation VO0O5

205)

206)

207)

208)

209)

210)

I do not acceptthe Applicant’s assertion thatthe Respondent’s changes made
the installation of the blue metal more difficult.

The Applicantclaims thata reasonablerate for the valuation of this work (supply
andinstallation of 996 m2) is the rate inits Tender Schedule for this work plus
25% for the extra difficulty of installation plus 25% on the original area dueto
the extra difficulty of installation.

The Respondent asserts thata reasonablerate for the valuation of this work
(supply andinstallation of 653m2)is therate inits Tender Schedulefor this
work.

As there was no additional difficulty associated with the installation, | determine
that the rate($18.10/m2)inthe Tender Scheduleis a reasonablerate for the
purposes of valuing VOO5.

The Applicantassertsthatanadditional 996 m2 of blue metal was supplied and
installed. The Respondent asserts thatan additional 653m2 was supplied and
installed. The Respondent’s costassessor measurements contain severalerrors.
Forexample, 2,1301ess 1,134 does notequal 830. 1,134 plus 41 does not equal
1,347. The difference between the costassessorsamended area and the
Respondent’s is 228m2. Onbalance, | prefer the measure of the Applicant which
i$996 m2.

Accordingly, | determinethe Applicantis entitled to payment of $18,027.60 excl.
GST for VOO0O05.

VARIATION V007 CHANGES TO SCOPE OF KERBING. MATERIAL KERBING PLACED
UNDER CHANGED CIRCUMSTANCES.

211)

212)

The Applicantclaims thata reasonable deduction for changes to the kerbing
instructed by way of revised drawingsis $11,688.00excl. GST. The Respondent
has certified a deduction of $17,812 excl. GST.

The Applicantpressesits valuation as follows;
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a) Ithasalloweda deduction equivalenttothat stated inthe Tender Schedule
for 70 Imof concrete V drains and for 260 lineal metres (Im) of kerbingin
the amount of negative $67,960.00 excl.GST;

b) Ithasclaimedforthe construction of 272 Imofkerbingat $172.00/Im (the
rate inthe Tender Schedule);

c) Ithasclaimeda premiumof $40/Imfor hand placement plus 43.5%for
overheads and profitin the amount of $4,362.00;

d) It hasclaimedsub-contractor’s mobilisation costs thatwere amortised over
a greater quantity of kerbingin the original Contractin theamount of

$2,522.00;

e) Ithasclaimed accommodation costsintheamount of $ 2,604.00 due to the
longer period required for the hand placement of the kerbing;

The Respondent assessed VOO7 as follows;

a) Itdeducted 126 Im kerbing (deleted from scope of work) by the ratein the
Tender Schedule;

b) Itdeducted 70 Im spoon drain (deleted from the scope of work) by the rate
inthe Tender Schedule, which was $322.00/Im;

c) Iltadded12m2 concreteslab (addedto scope of work) by the rate inthe
Tender Schedule $329.00/m2;

d) Itadded?2 hours of preparation and backhoeintheamount of $640.00.

The determination this variation

214)

215)

216)

217)

218)

I have also considered the Respondent’s costassessor’s valuation, which isthat
the deductionis only $3,817.09.

The costassessor’s measureand the Applicant’s measure of kerbing (of all types)
are276Imand 272 Imrespectively. The Respondent’s measureis 263 Im.

The costassessor and the Applicantagreethathand placementtook longer with
the subcontractorsandincurred a premiumfor hand placement and
accommodation costs. The Respondent was silenton thatissue.

The Respondent’s costassessorhas provided the most credibleaccountof the
additionalworkandits costand, on balance, | prefer his account.

Accordingly, | determinethe Respondent is entitled to deduct $3,817.09 excl.

GST for the reductioninscopeof work and for the new work that was performed
under V0O07.
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VARIATION V008 NEW ITEM — UPSTAND WALLS AT CLEAN [REDACTED] SLAB AND
SURROUNDS

219)

220)

221)

222)

The Applicant has claimed $29,693.00 excl. GST to carry out V008 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts;

“This variation captures the extra costs associated with the new upstand
walls described at drawing C1217-05-CEW-907 Rev 0 dated 10/03017 and
the new kerb detail (K.O = kerb only) at drawing C1217-05-CEW-904 Rev
1.

Elsewhere, the amended concrete works in the vicinity of the [redacted],
rainwater and adjacent areas are considered at [Applicant’s] Variation
047.The valuation at the Variation 047 excludes the retaining walls and
kerbs that are the subject of this Variation 008 only.

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

“8. The Contract that has not identified the variation butrather

e Stated a number of drawing numbers and revisions without
showing where variation is

e Stated that V047 excludes the works associated with this
variation 008 but again notshowing what works this variation is
for?

[The Respondent] cannot assess this variation without understanding
what it is that [the Applicant is] claiming for-[the Respondent] suggest/[s]
that [the Applicant] highlight the differences on the drawing

9. [The Respondent] notes

e VO47includes the new upstand walls and missing blockwork as
per PO 26293 issued on 23/03/2017

e Please also refer to the quote supplied by [the Applicant] which
refers to PO 26293 detailing the works involved—email sent from
[the Applicant’s representative] to [the Respondent’s
representative] on 12/03/2017 10.31 PM”

Inthe adjudication application, at paragraphs 240 to 265 of the statement of
[the Applicant’s representative], [he] particularises the work associated with
V008, makingitclearthatthe construction of the upstand wallsatthe [redacted]
slaband surroundswas a variation.
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224)

225)
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The Respondent provides noresponseto the Applicant’s claim for paymentfor
the works under VO08 nor does it provide PO 26293 which the Respondent
asserts evidencethatthe work claimed under V008 is included in PO 26293 that
was claimed (and certified) under VO047. Furthermore, the Respondent makes
no comment regarding the quantum claimed relatingto the construction of the
upstand wallsatthe [redacted] slab and surrounds.

There does not appear to be any disputethatthe construction of the upstand
walls atthe [redacted] slaband surrounds wasa variation. Thedisputeis about
whether this work was incorporated in work performed under PO 26293 that
was claimed (and certified) under VO047.

The claimanthas validly claimed payment by clearly identifying the work and the
amount claimed and the Respondent has failed to explain why the amount
claimed was includedin V047.

Reasonable margin for overhead and profit

226)

227)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) andin the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profit.

On balance, | prefer the Applicant’s position and have determined that the
Applicantis entitled to payment of its claimed direct costs of $20,692 plus 15%,
whichis $23,795.80 excl. GST.

VARIATION V010 NEW ITEM — SUPPLY AND INSTALL SUB-SOIL DRAINS BEHIND

WALLS

228)

229)

230)

The Applicanthas claimed $16,550.00 excl. GSTto carry out V010 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts;

“The design was later amended — refer new IFC Drawing C1217-CEW-907
Rev 0 dated 10 March 2017 —that as well as calling for demolition of the
existing blockwork walls now required sub-soil drains to behind other
retaining walls (varied from previous layouts) introduced into the modified
design. This included the retaining wall surrounding the modified
[redacted] and rainwater tank slabs as detailed at drawing C1217—-CEW—-
907 Rev 0 dated 10 March 2017.

Elsewhere, the amended concrete works in the vicinity of the [redacted,
rainwater and adjacent areas are considered at [Applicant] Variation 047.
The valuation at the Variation 047 excludes the sub-soil drains that are
the subject of this Variation 010 only.”

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;
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e VO 47includes the subsoil drains that this variation (VO 10) refers
to

e VO 47that were completed under a separate purchase order to
the Contract works and work works agreed to and improve as per
quote supplied and subsequently PO 26293 issued

e  [The Respondent has] confirmed with the Sub Contractor
performing these works for [the Applicant] that this works
(Supply and install of the subsoil drains) was allowed for in the
quoted works and have also confirmed there were no variations
to these words being performed under this PO 26293”

Inthe adjudication application, at paragraphs 266 to 286 of the statement of
[the Applicant’s representative], [he] particularises the work associated with
V010, makingitclear thatthe construction of the sub-soil drains was a variation
that was notincludedinthe Respondent’s direction referenced PO 26293. In
particular, [he] states:

“.. [the Applicant’s] design regarding subsoil drainage to the retaining
walls was not finalized prior to [the Applicant]issuing (and [the
Respondent] accepting) [the Applicant’s] tender for the works.”

The Respondent provides noresponseto the Applicant’s claim for payment for
the works under V010 (thatis particularised intheapplication for adjudication)
nor does itprovide PO 26293 which the Respondent asserts evidencethatthe
work claimed under V010 is included in PO 26293 thatwas claimed (and
certified) under V0047.

The Respondent’s costassessorprovides a theoretical assessment of VO10.
Specifically, the Respondent’s costassessorindicates thathe has not been given
a copy of claimant’s quotation nor a copy of the Respondent’s PO 26293 and
states;

e “.[the Applicant]provided a quotation (I assume) on the revised
drawings which depicted the sub-soil drains.

e In the absence of evidence suggesting otherwise | expect the subsoil
drains to be included in the variation as they are one of the features that
required a variation to be pursued.”

The Respondent’s costassessorvaluation of the work the subjectof V010 is
$4,480.48 based on the excavation of 33 Imof 0.5m wide trench at a rate of
$135.77/Im. There appears to be no consideration given to other parts of the
installation processsuchas supply, setoutetc..

There does not appear to be anydisputethatthe construction of the installation
of the sub-soil drains was a variation. Thedisputeis aboutwhether this work
was incorporated in work performed under PO 26293 that was claimed (and
certified) under V047.
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The claimanthas validly claimed payment by clearly identifying the work and the
amount claimed and the Respondent has failed to explain why the amount
claimedwas includedin V047.

The claimanthas also claimed a margin for overheads and profit of 43.5%.

Reasonable margin for overhead and profit

238)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profit.

Determination of claim for variation V010

239)

On balance, | prefer the Applicant’s position and have determined that the
Applicantis entitled to payment of its claimed direct costs 0f $11,533 plus 15%,
whichis $13,262.95 excl. GST.

VARIATION V011 RE-ALIGN EXISTING STORMWATER DRAINS

240)

241)

242)

243)

244)

The Applicantclaimed $17,010.00 excl. GSTto carry out V011 and the
Respondent has certified $11,846.00 excl. GST.

Inthe payment claim, the Applicantasserts;

“This variation is for additional work directed by superintendent be carried
out due to the new requirement for two (2) existing stormwater lines (not
previously shown) to be realigned as a consequence of the design changes
directed by the superintendent.”

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

e This revised submission by the Contractor has no new evidence
that the previously submitted variation

e Please see previous correspondence C1217-01-GNO-150 for
previous assessment of the works

Inthe Respondent’s correspondence C1217-01-GNO-150 incorporated by
reference inthe notice of dispute, [the Respondent] used the rates in Schedule C
of the Contractto valuethe work the subjectofvariationclaimV011.

Inthe submissions to the adjudication application, the Applicantasserts thatthe
work performed was substantially differentto that whichitanticipated atthe
time of tender and, therefore, the rates set out in Schedule C cannotbe used for
the purposes of valuing additional work the subject of this variation. The
Applicantalso asserts thatthe appropriate method of valuationistouse
reasonablerates and to apply a reasonable margin for overheads and profit
(whichitsaysis 43.5%).

Page 43



Adjudication No:35.17.02

How is this variation to be valued?

245) The ApplicantassertsthatV010is to be valued pursuantto clause36.4(d),
becausethe methods set outinclause36.4(a),(b)and(c)areirrelevant.

246) Clause36.4 states:
“36.4 Pricing

The Superintendent shall, as soon as possible, price each variation using the
following order of precedence:

a) prior agreement;
b) applicable rates or prices in the Contract;
c) rates or prices in a priced bill of quantities, schedule of rates or schedule

of prices, even though not Contract documents, to the extent that it is
reasonable to use them; and

d) reasonable rates or prices, which shallinclude a reasonable amount for
profit and overheads,

and any deductions shall include a reasonable amount for profit but not
overheads.

That price shall be added to or deducted from the Contract sum.”
247) There was noagreement inrelationto V011, therefore 36.4(a)is notrelevant.

248) There were applicablerates setoutin Schedule Cto the contract, which the
Respondent used.

249) ScheduleC to the Contractprovides “The rates shall be used for the purposes of
variations and must be inclusive of the overhead, profit and site conditions.”

250) lacceptthe Respondent’s method of valuationbecausethatis whatthe Contract
requires.

Determination of claim for variation V011

251) On balance, | prefer the Respondent’s position and have determined thatthe
Applicantis entitled to payment of its claimed direct costs of $11,846.00 excl.
GST.

VARIATION V012 CHANGED STORMWATER PIT REQUIREMENTS

252) The Applicantclaimed $10,041.00 excl.GSTto carry outV012 and the
Respondent has certified $4,573.00.

253) Inthe payment claim,the Applicantasserts;
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“This variation is for additional work directed by superintendent be carried
out due to modifications to the requirements for the stormwater pits and
the addition of a new stormwater pit as a consequence of the design
changes directed by the superintendent.”

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

e This revised submission by the Contractor has no new evidence
that the previously submitted variation

e Please see previous correspondence C1217-01-GNO-159 for
previous assessment of the works

Inthe Respondent’s correspondence C1217-01-GNO-159 incorporated by
reference inthe notice of dispute, the Respondent allowed;

a) $4,190.00 for materials, which isthesame amountas that claimed by the
Respondent; and

b) usedthe ratesinScheduleC of the Contractto valuethe workthe subject
of variation claimV011. The Respondent assessed $2,950.00 excl GST for
equipment and $2,160.00 excl.GST for labour.

c) Used the ratesinthe Tender Scheduleto calculatethe deletion amount of
$4,727.00

Inthe submissions to the adjudication application, the Applicantasserts thatthe
work performed was substantially differentto that whichitanticipated atthe
time of tender and, therefore, the rates set outin Schedule C cannotbe used for
the purposes of valuing additional work the subject of this variation. The
Applicantalso asserts thatthe appropriate method of valuationistouse
reasonablerates and to applya reasonable margin for overheads and profit
(whichitsaysis 43.5%).

How is this variation to be valued?

257)

258)

The ApplicantassertsthatV010is to be valued pursuantto clause 36.4(d),
becausethe methods set outinclause36.4(a), (b)and(c)areirrelevant.

Clause36.4 states:
“36.4 Pricing

The Superintendent shall, as soon as possible, price each variation using the
following order of precedence:

a) prior agreement;

b) applicable rates or prices in the Contract;
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c) rates or prices in a priced bill of quantities, schedule of rates or schedule
of prices, even though not Contract documents, to the extent that it is
reasonable to use them; and

d) reasonable rates or prices, which shallinclude a reasonable amount for
profit and overheads,

and any deductions shall include a reasonable amount for profit but not
overheads.

That price shall be added to or deducted from the Contract sum.”
There was no agreement inrelationto V012, therefore 36.4(a)is notrelevant.

| determined above atparagraphs 121)to 123) thatthe Respondentis not
entitled to rely on the Tender Schedule for the purposes of valuing variations
other that with the consent of the Applicant.

There were applicablerates setoutin Schedule Cto the contract, which the
Respondent used.

ScheduleC to the Contractprovides “The rates shall be used for the purposes of
variations and must be inclusive of the overhead, profit and site conditions.”

I acceptthe Respondent’s useof the rates set outin Schedule C becausethatis
what the Contractrequires. | do not accept thatthe Respondent was entitled to
use the rates inthe Tender Schedulefor the purposes of valuing the deletion,
becausethe Contractdoes not authorisethe Respondent to do so.

Applicant “double dipping” on claim for overhead and profit

264)

265)

266)

267)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed in writing. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.

Clause36.4indicates howeachvariationmustbe priced. Inthe context that
clausel defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;
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c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus 43.5% overhead and profiton the additional work (which is the
variation).

In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the originalworkand 43.5% on the variation, whichis not permitted
forthe above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Determination of claim for variation V012

272)

273)

I have determined that Schedule C was correctly used by the Respondent to
valuethe labour materials and equipment used to perform this variationinthe
amount of $9,300.00 excl. GST.

Even though the Applicant’s paymentclaimindicates thatthe Applicant
consented to use the Tender Schedule, the Respondent has notcomplied with
cl.36.4 as follows; “and any deductions shall include a reasonable amount for
profit but not overheads.”

Reasonable margin for overhead and profit

274)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is profit
as proffered by the Respondent’s costassessor.
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275) Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subjectofV012;

e |abour materialsand equipmentused to perform this variationin
the amount of $9,300.00 excl.GSTand

e Deduction of the $4,502.00 less 10% for overheads.
e The Applicantisentitled to payment of $5,248.20.

VARIATION V014 CHANGED STORMWATER PIT REQUIREMENTS

276) The Applicantclaimed $6,985.00 excl. GSTto carry outV014 and the Respondent
has certified $6,985.00.

277) The Applicantis,therefore, entitled to payment of $6,985.00 excl.GST for VO14.

VARIATION V015 [REDACTED] WATER SYSTEM AND PITS

278) The Applicantclaimed $39,683.00 excl.GSTto carry outV015 and the
Respondent has certified $17,064.00.

279) Inthe payment claim, the Applicantasserts;

“This variation is for additional work directed by Superintendent to be

carried out due to additional requirements for [connections] and changes
in the order and timing of carrying outthis work due to added constraints
as a consequence of the design changes directed by the Superintendent.”

280) Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

e [The Respondent] has reviewed the drawings and found that the
[redacted] location, and number of pits have not changed since
the tender drawings

e .. jtisgoodpractice to install all underground services prior to
installing the concrete slab over the top of them...

e ... the Contract has not identified how this note [ie. Note 1 on
drawing C1217-05-CFD-907] has puta constraint/affected the
works/costs or schedule...

e .. the contractor’s own programme shows that underground
services are to be done prior to the construction of the slab

e The schedule of rates supplied with the tender/Contract show the

Contractor has allowed to supply and install 80m of [redacted]
line, 5 x pits and...
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e [The Respondent] assess[es] that Blucher drains appear on IFC
drawings but not on tender drawings and therefore agree this is
an addition/variation to WUC, using the contractor’s pricing for
this assessment as per their “pricing sheet”. Lines 159to 179 =
513,262

e [The Respondent] assess[es] that the valve within the valve pit
was not shown on tender drawings but is on IFC drawings— using

the contractor line item 142 to 144 = 52,250

e Total of item 9 and 10 above equals S15,512 dollars +10%
markup equals S17,064

281) Inthe adjudication application, the Applicantasserts;

e Thatitwasissueddrawing C1217-05-CFD-907 on 10 August 16,
but that drawingis notanoriginal Contractdrawing.

e drawingC1217-05-CFD-907 required the Applicantto;
o Procure5additional 600m2 valve pits;
o procurethe covers for the pits;
o procureadditional gravel backfill for the pits;
o provideadditional labour to install the pits;

o supplyandinstall valvesand mounting brackets into the
pits;and

o procureandinstallstainless steel Blucher drainsand
related materials.

282) The Applicantfurther claims thattheadditional scope of work significantly
delayed the Applicant’s works and delayed completion. Additionally, the
Applicantasserts thatitwas required tochangeits installation sequencedueto
the above-mentioned changes and aninstruction on drawing C1217-05-CFD-907,
which caused further date for completion.

How is this variation to be valued?

283) The Respondent asserts thatthe length of the [redacted] lines has notchanged
and the Applicant’s deduction for the original valueis slightly morethan the
amount claimed for the [redacted] lines. Accordingly, | willusethe Applicant’s
valuation for this item.

284) I have checked the drawinglistcontainedin Schedule A of the Contractand

drawing C1217-05-CFD-907is not mentioned inthat list. Accordingly,lam
persuaded that the Applicantwas required to;
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a) Supplyandinstall 5 additional 600m2 valve pits and galvanized covers;
b) procureandplaceadditional gravel backfill for the pits;

c) supplyandinstall valvesand mounting brackets into the pits;and

d) procureandinstallstainlesssteel Blucher drainsand related materials.

The parties agreethat the supply andinstallationofthe Blucher drainswas an
additional costof$13,262.00 excl. GST.

The parties do not agree in relation to the value of the valve with the valve pit.
The Applicant has claimed $7,397.00 and the Respondent has certified $2,250.00
excl GST.

The Respondent, however, has not accepted the Applicant’s claimforlabourto
install thevalves. | acceptthe Applicant’s claimfor $7,297.00 excl. GST for this
item.

The Respondent has also notmadeany provisiontosupplyandinstall thevalve
pits and covers. | acceptthe Applicant’s claimfor $7,800.00 excl. GST for this
item.

The Applicanthas then claimed 43.5%onits directcosts as reasonable overhead
and margin.

Reasonable margin for overhead and profit

290)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is profit
as proffered by the Respondent’s costassessor.

Applicant “double dipping” on claim for overhead and profit

291)

292)

293)

294)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicantmustnot vary the WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, which includes any completed variations.

Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;
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“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthenclaimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% onthe originalworkand 43.5% onthe variation, whichis not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Determination of V015

299)

Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subjectof VO15;

e |abour materialsand equipmentused to perform this variationin
the amount of $27,654.00 excl.GSTand

e 15% for overheads and profit.
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The Applicantisentitled to payment of $31,802.10 excl. GST.

VARIATION V018 [REDACTED] WATER MAIN — CHANGED REQUIREMENTS

301)

302)

303)

304)

305)

The Applicant claimed $34,935.00 excl. GSTto carry outV018 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts;
“This variation is for additional work directed by Superintendent to be
carried out in relation to the [redacted] main lines and changes in the
order and timing of these works as a consequence of the design changes

directed by the Superintendent.”

The Applicantassertsthatthe revised drawings issued by the Respondent
required the Applicantto;

a) Re-route the [redacted] mainand other services;

b) Increasethe trenching widths;

c) provideadditional length of [redacted] main;

d) provideanchor andthrustblocks for the [redacted] main;

e) providesluicevalves;

f)  providepuddleflanges;and

g) re-sequence the works.

The Applicantassertsthatthe revised drawings causedittoincur anincrease of
directcosts inthe amount of $24,345.00. The Applicantfurther asserts thatitis

entitled to 43.5% for overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

e .. the Contractor is correct that the trench is wider at this point
for a section of approximately 20m.

e .. [the Respondent] note[s] that the holds on these drawings
were lifted 12t of October and that the Contractor had not
finished the [redacted] main excavations in any case at this time—
in actual fact were still carrying out bulk earthworks in this area
see photo below...[refers to a photograph dated 11 October 2016
showingbulk earthworks being undertaken on the entire site]

e .. the Contract has not identified how this note [i.e. Note 1on

drawing C1217-05-CFD-907] has put a constraint/affected the
works/costs or schedule...
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Inthe adjudication application, the Applicantasserts thatthe revisions required
the following changes;

a) Increasedtrench widths;
b) Increasedtrenchdepths;

c) increasedexcavation required for the trenches given the changes in depths
and widths;

d) increased pipeinstallation works;and
e) more materials such aspipe, sand and extra backfill.

The Applicantfurther claims thattheadditional scope of work significantly
delayed the Applicant’s works and delayed completion. Additionally, the
Applicantasserts thatitwas required to changeits installation sequence dueto
the above-mentioned changes which caused further date for compl etion.

The Respondent also claims thatitinstructed the deletion of certain work that
gave risetoa negativevariation referenced VOOB. | will consider this set-off
below.

The Respondent’s costassessorconcludes thattheincreaseindirectcosts
incurred by the Applicantarising fromthe revised drawings is $31,696.06 less
$1,688.00 for a reduction in 150 mm [redacted] main pipe.

How is this variation to be valued?

310)

311)

312)

The Respondent’s costs assessorsaysthattherevised drawings required the
Applicantto providematerialsvalued at$25,626.50. The Applicantclients thatit
was required to provide materialsvalued at$26,725.00.

The Respondent’s costassessorsays thatthevalue of the additional baseslabs
excavation and backfillingwas $6,069.57.

I have reviewed the drawings referred to by the Applicantand the quantities
used by the Respondent’s costassessorappear tocorrelatetothe increased
scope of work.

Applicant “double dipping” on claim for overhead and profit

313)

314)

315)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directedinwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.
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Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and thenew work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the originalworkand 43.5% on the variation, which is not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

321)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%i s profit
as proffered by the Respondent’s costassessor.
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Determination of V018

322) Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of VO18;

a) Labour, materials and equipmentused to perform this variationlessan
amount for the reduction of length of the 150mm [redacted] water main)in
the amount of $30,008.06 (S 31,696.06 -$1,688.06) excl.GSTand

b) 15% for overheads and profit.

323) The Applicantisentitled to payment of $34,509.27 excl.GST.

VARIATION V019 REMOVE AND REINSTATE BOLLARDS

324) The Applicantclaimed $7,667.00 excl.GSTto carry outV019 and the Respondent
has certified $5,343.00 excl. GST.

325) Inthe paymentclaim,the Applicantasserts;

“This variation is for additional work required for the removal of 13
bollards and supply and installation of 11 bollards directed by to be
carried out.”

326) The Applicantassertsthatthe Superintendent’s direction causedittoincuran
increaseof directcosts intheamount of $5,343.00. The Applicant further
asserts thatitis entitled to 43.5%for overheads and margin.

327) Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
said;

e [The Respondent] approve the costs associated with the removal
and reinstallation as per the Contractor’s pricing for 5,343

e [The Respondent] do[es] not approve the 43.5% markup — please
refer to the Contract and specifically schedule C

How is this variation to be valued?

328) There is nodisputeas tothe directcosts, the disputeisinrelationtowhatis a
reasonable marginfor overheads and profitto be applied to actual costs referred
toincl.36.4(d) of the contract.

Reasonable margin for overhead and profit

329) | have considered this question regardingreasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%i s profit
as proffered by the Respondent’s costassessor.
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330) Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of V020;

a) Labour, materials and equipmentused to perform this variationin the
amount of $5,343.00 excl.GST and

b) 15% for overheads and profit.
331) The Applicantisentitled to payment of $6,144.45 excl. GST for V020.

VARIATION V020 OFF-SITE DISPOSAL OF EXCESS CUT MATERIAL

332) The Applicantclaimed $87,591.00 excl.GSTto carry outV020 and the
Respondent has certified $3,960.00.

333) Inthe payment claim,the Applicantasserts;

“This variation is for additional work to be carried out for the carting and
disposal of material off-site as a consequence of the design changes
directed by the Superintendent.

[The Respondent] and [the head contractor] required all surplus material
to be disposed offsite in and adjacent waste facility.

The variation claim covers the costs of transport and disposal of surplus
material not previously contemplated or required under the original
design.”

334) The Applicantassertsthatthe direction causedittoincuranincreaseof direct
costs inthe amount of $61,039.00. The Applicant further asserts thatitis
entitled to 43.5% for overheads and margin.

335) Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
referred to Note 11 on drawing CEW-000 Rev B that said;

... “Excess cut material is to be either disposed of site or placed as
mounding on the southern side of the pad as detailed on these drawings.
Additional cut material may be used to provide further flood mitigation
works to the east & west of the site subject discussions and approvalon
site

336) The Respondent asserts thatthe tender instructionsand drawing WAD151238-
CEW-000 Rev B, which forms a partof the Contractrequires the Applicantto
disposeofthe cut material off siteand the Applicantis notentitled to make this
claim.

Page 56



337)

338)

339)

340)

341)

342)

343)

344)
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The Applicantassertsthatitentered intothis Contractonthe basis thatthe
surplus material left over after the bulk earthworks were completed were to be
usedinthe construction of the bund wall shown on Section D-D of drawings
C1217-05-CEW-901 RevCand C1217-05-CEW-901 Rev C. The Applicantfurther
asserts thatitwould not haveincurred any costs for the transportand disposal
of the surplus material.

The Applicantfurther asserts thatthe Contractwas varied by the issueof C1217-
05-CEW-901 Rev D and C1217-05-CEW-901 Rev D thatrequired the construction
of a much smaller retainingwall and, therefore, the Applicantwas required to
transportand disposeof the surplus fill off site.

I do not acceptthe Respondent’s argument, whichis thatnote 11 of drawing
WAD151238-CEW-000 Rev B means that the Applicantwas required totransport
anysurplus material off-siteresulting from design changes made by the
Respondent after entering into the contract. Clearlythe Applicantcould not
predictthe costoftransportand disposal of surplusresulting fromunspecified
future design changes.

Inprinciple, | acceptthe Applicant’s basis of claim, however, | do not acceptthe
Applicant’s assessment of costs relating to the surplus materialthathad to be
removed from the site. The Applicanthas provided an assessmentbased on the
timeitsays ittookto loadandtransportanddisposeofthe surplus fill, which
seems excessive.

| acceptthe Applicant’s argumentthatthe Applicantentered into the Contract
on the basisthatitwould constructthebund wall by using surplus fill fromthe
preceding bulk earthworks activity.

Accordingly, ifthedesign of the bund wall was changed and a lesser amount of
surplus fillwas required for the construction of a smaller bund wall, then the
surplus material thatthe Applicantwas goingto useinthe construction of the
bund wall would haveto be removed from the siteand the Applicantwould
incur sometransportand disposal costs for which the Respondent is liable. That,
however, does not mean the Respondent is liablefor all costs of transportand
disposal. TheRespondent is liableonly for theadditional costsincurred by the
Applicantdueto the change of the bund wall design.

The Respondent’s costassessorhas provided a measure of the surplus fill that
hadto be removed from the siteas 264.2 m3 due to the revised design of a
smaller bund wall.

The Respondent’s costassessorhasassumed thatittakes about 1 hour round
trip for tipper to be loaded, deliver surplusto a tipand return to site. The
Respondent also points outthatthe sidetipper used by the Applicantcarried
12.5m3.
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345) The Applicantsaysitusedthesidetipper (andreartipper for a shorttime) for a
total of 109 hours. Basedonareturn trip of 1 houranda 12.5 m3 payload, that
means each tipper (based on a utilisation of thetipper of say 1 out of 2 hours
(50%)) carried 4.8 m3, whichis still less than half of a full tipper. Accordingly, the
hours claimed by the Applicantseemexcessiveand | prefer the method of
calculation of theclaimant’s cost assessor.

346) The Respondent has only claimed for a deduction relatingto VOOB, which | will
consider separately below.

347) lacceptthatthe Respondent’s costassessor’s estimateof additional costsin the
amount of $10,559.70 excl. GST.

Reasonable margin for overhead and profit

348) | have consideredthis question regardingreasonable margin for overhead and
profitaboveat paragraphs 125)to 128) andin the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%i s profit
as proffered by the Respondent’s costassessor.

349) Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of V020;

a) $10,599.70 excl.GST for the transportand disposal of the surplus excl. GST
and

b) 15% for overheads and profit.
350) The Applicantisentitled to payment of $12,143.66 excl.GST.

VARIATION V021 [REDCACTED] — CHANGED REQUIREMENTS

351) The Applicantclaimed $27,581 excl.GSTto carry outV021 and the Respondent
has certified $2,239.00.

352) Inthe paymentclaim,the Applicantasserts;

“This variation is for additional work to be carried out to the [redacted]
due to design changes directed by Superintendent and the addition of a
significant additional constraint on the order of the works that was not
specified in the baseline Contract drawings.

During the course of the works, the design of [reacted] reticulation was
varied by way of a number of changes including termination point detail,
additional valves, flanges and associated welds, isolation flanges and
changes to testing requirements and surface treatment as described at
later issued approved for construction (AFC) drawings as follows...”
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The Applicantassertsthatthe revised drawings causedittoincuranincrease of
directcosts inthe amount 0f$19,220.00. The Applicantfurther asserts thatitis
entitled to 43.5% for overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent;

a) Rejects the Applicant’s claimthatthe note on drawing C1217-05-CEW-906
issued 10 August 2016 thatstates; “Demolition sequence to be coordinated
with site construction programme to ensure minimal downtime. New
[redacted] lines to be installed to interface points prior to removal of
existing..” caused any delay to the works and notes that the Applicanthas
not explained howthat note caused any delay.

b) Referred to its earlier assessmentof this claiminits correspondence
C1217-01-GNO-172 dated 24 May 2017 in the amount of $2,239.00.

How is this variation to be valued?

355)

356)

357)

358)

359)

360)

The Respondent’s costassessorhas measured each additional valve, flangeetc..
and effort associated with the items and concludes thatthe increasein direct
costs incurred by the Applicantarising fromthe revised drawings is $21,498.80
less $2,088.89.00 for a reduction in thelength of the [redacted] pipe.

I have reviewed the drawings referred to by the Applicantand the quantities
used by the Respondent’s costassessorappear to correlateto the increased
scope of work.

The Applicanthas valued the extra work on the basisof valuingtheentire latest
issuedesign and then subtractingthevalue of the work set out in the Contract
drawings less 43.5% for overhead and profit, whichitassertsitis entitled to
retainunder cl.36.4.

The Applicanthas used therates inthe Tender Schedulefor the purposes of
valuingthedeletion.

Accordingly, | construethatas implicitconsentto valuethis variation by the use
of the rates inthe Tender Schedule.

| prefer the Respondent’s costassessor’s method of measurement and valuation
which correlates with the changes onthe drawings referred tointhe payment
claim.

Applicantdoubledipping on claim for overhead and profit

361)

362)

That method of valuationisincorrectsave for the circumstance wherethe
revised design was completely differentto that shown on the Contractdrawings.

The Applicant’s valuation methodology means that it retains the overhead and
profitbut allows a deduction for thedirect cost of the original works and then
claims a newamount for overhead and profiton the original work (thatwas not
the subjectofa variation).
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The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the

variation and noton the works (that were not revised) plus thenew related
work the subjectof the variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

364)

365)

366)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%i s
overhead as proffered by the Respondent’s costassessor.

Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of V021;

a) Labour, materials and equipmentused to perform this variationlessan
amount for the reduction of length of the [redacted] lines (exclusive of 10%

for overheads pursuanttocl.36.4) inthe amount of $19,618.80 ($
21,498.80—(52,088.89 x).90)) excl.GST and

b) 15% for overheads and profit.

The Applicantisentitled to payment of $22,561.62 excl. GST.

VARIATION V023 CHANGED ELECTRICAL DESIGN — [REDACTED]

367)

368)

369)

370)

The Applicantclaimed $100,239.00excl. GSTto carry out V023 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts;

“This variation V023 captures the extra costs associated with changes to
[redacted] as described at late issued AFC drawings C1217-05-EGA-100/
105/106/107/108/109/110/111/130/131Rev 0 and later issued
had marked up-dates to C1217-05-EGA-105/106 /107 and 108.”

The Applicantassertsthatthe revised drawings causedittoincuranincrease of
directcosts inthe amount of $69,853.00. The Applicantfurther asserts thatitis

entitled to 43.5% for overheads and margin.
Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent;
a) Rejects the Applicant’s claimthatany change of design delayed the works

andasserts thatifthere was any delayitwas due to the Applicant’s failure
to plan and managethis work;
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b) Refers to its assessmentof this workinits letter of 9 May 2017 referenced
C1217-01-GNO-143 assessingthework in the amount of $3,060.00;

c) Asserts thatthis work was the subject of the Applicantclaimfor variation
V040.

How is this variation to be valued?

371)

372)

373)

374)

375)

376)
377)

378)

379)

380)

381)

The Applicantclaims thatitinstalled an additional 953 m of [redacted] and
provides its breakdown to install the [redacted]. There areno quantities shown
inthat breakdown and there is noindication of the additional work to be
performed compared to the Contract quantities. | amnotpersuaded by the
Applicant’s valuation of additional work performed.

The Respondent also provided an assessment of the additional works that
indicated 190mless [redacted] and 65 additional weld lugs. | am not persuaded
by the Respondent’s valuation of theadditional work performed.

The Respondent’s costassessorhas provided a detailed breakdown and
calculated 301 mof additional [redacted] was installed. | am persuaded by the
costassessor’s measurement of additional [redacted] supplied andinstalled and
will usethatfor the valuation below.

The Respondent and the Applicantagreethatthe value of metre of [redacted] is
that stated in the Tender Schedule, whichis $105.00 per metre excl. GST.

Furthermore, the Respondent and the Applicantagreethat the value of
trenching, beddingand backfilling each metre of [redacted] is thatstated inthe
Tender Schedule, whichis $14.00 per metre excl. GST.

The Applicantdoes notindicatehow many additional weld lugs itinstalled.
The Respondent certifies thatthe Applicantinstalled 65 additional weld lugs.

Both the Respondent and the Applicantagreethat the value of each weld lugis
that stated in the Tender Schedule, whichis $394.00 each excl. GST.

The Applicanthas valued the extra work on the basisof valuingtheentire latest
issuedesign andthen subtractingthevalue of the work set out inthe Contract
drawings less 43.5%for overhead and profit, whichitassertsitis entitled to
retainundercl.36.4.

The Applicanthas used therates inthe Tender Schedulefor the purposes of
valuingthedeletion.

Accordingly, | construethatas implicitconsentto valuethis variation by the use
of the rates in the Tender Schedule.

Applicant “double dipping” on claim for overhead and profit

382)

The method of valuationapplied by the Applicantfor this claimwas incorrect.
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385)

386)

387)

388)

389)
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Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, which includes any completed variations.

Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and thenew work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

In effect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.
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Reasonable margin for overhead and profit

390)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) andin the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is
overhead as proffered by the Respondent’s costassessor.

Valuation of V023

391)

392)

Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of V023;

a) Supplyandinstalladditional [redacted] 301 m at$105.00/mis $31,605.00
excl.GST;

b) Excavate,layandbackfillconduit301 mat $14.00/mis $4,214.00 excl.GST;

¢) Supplyandinstalladditional weld lugs 65 at$394.00is$25,610.00 excl.
GST; and

d) 15% for overheads and profit.

The Applicantisentitled to payment of $72,143.35 excl. GST.

VARIATION V025 CHANGED ELECTRICAL DESIGN — CONDUITS

393)

394)

395)

396)

The Applicantclaimed $142,124.00excl.GSTto carry out V025 and the
Respondent has certified $30,368 excl. GST.

Inthe payment claim, the Applicantasserts;

“The changes at the AFC drawings detailed above including changes to
conduit types and lengths together with extra trenching are extra and
varied scope.

This variation V025 captures the extra cost associated with changesto the
conduit layoutas described at late issued AFC drawings C1217—-05-EGA—
132-136 and later revisions and extra drawing C1217—05-EGA-137 Rev 0
dated 24/02/17. It also includes extra cost associated with late issued
design for conduits to concrete footings as detailed at C1217-05-CFD—
910/911 Rev 0 and later revisions”

The Applicantassertsthatthe revised drawings causedittoincuranincrease of
directcosts inthe amount of $99,041.00. The Applicantfurther asserts thatitis

entitled to 43.5% for overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent;
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a) Acknowledges that the revisionsto the Contractdrawings required the
Applicantto supply andinstall additional conduits and incidental work;

b) Values the supplyandinstallation of the additional conduitand additional
work as $30,368.00 excl. GST.

How is this variation to be valued?

397)

398)

399)

400)

The Applicantclaims thatitinstalled an additional 297 mof various sized
conduits and provides a breakdown to supply andinstall all conduits. Thereare
no quantities shown inthatbreakdown andthereis noindication of the
additional work to be performed compared to the Contractquantities. lamnot
persuaded by the Applicant’s valuation of additional work performed.

The Respondent provided an assessment of the additional works thatindicated
778madditional conduits and 95.089 m3 of additional excavation and backfill
and 48 additionalfittings weresupplied and installed.

The Respondent’s costassessoralso provided an assessment of the additional
works that indicated 909madditional conduits and 137.48 m3 of additional
excavation and backfilland 38 additional fittings were supplied and installed. |
am persuaded by the costassessor’s measurementof additional conduit, fittings
supplied andinstalled and excavation and backfilling becausethe costassessor
has provided a detailed measureand analysis of changes todrawings. | willuse
the costassessor’s valuation below.

The Applicanthas valued the extra work on the basisof valuingtheentire latest
issuedesign and then subtractingthevalue of the work set outinthe Contract
drawings less 43.5% for overhead and profit, whichitassertsitis entitled to
retainundercl.36.4.

Applicant “double dipping” on claim for overhead and profit

401)

402)

403)

404)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.

Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of

being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;
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b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

405) For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

406) The Applicanthas retained 43.5%for overhead and profitand allowed a
deduction for the direct cost of the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

407) Ineffect, the Applicant’s method of valuation means thatitclaims an additional
43.5% onthe originalworkand 43.5% on the variation, whichis not permitted
for the above reasons.

408) The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

409) 1have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profit of which5% is profitand 10%is
overhead as proffered by the Respondent’s costassessor.

Valuation of V025

410) Accordingly, | determinethat the Applicantis entitled to payment of the
following amountfor the work the subject of V023;

a) Supplyandinstall additional conduits bends and additional excavation;and

b) 15% for overheads and profit.
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411) The Applicantisentitled to payment of $92,523.32 excl. GST.

VARIATION V028 CHANGED CONCRETE DESIGN —APRON SLAB

412) The Applicantclaimed $149,833.00excl.GSTto carry out V025 and the
Respondent has certified $31,862.00 excl. GST.

413) Inthe paymentclaim,the Applicantasserts;

“This Variation V028 addresses multiple changes to the apron slabs.

This variation is for the significant additional work and the significant
changes in the character of the work as a consequence of the major and
constant changes to the apron slab design and other design changes
directed by the superintendent in piecemeal fashion.

During the course of the works, the design of apron slabs has been varied
and the overall dimensions increased as described at later issued
approved for construction (AFC) drawings as follows:

e Drawing C 1217-CFD-902 Rev 0, 1, 2 and 3 dated 10-08-16, 27—
09-16,18-11-16 and 12—-12-16 respectively that amongst other
matters amended the location and increased the length of sawn
joints and dowel joints, amended the reinforcement design
around pits, added reinforcement around the canopy for things
(increased number of), introduced additional upstands and
footings, introduced pits adjacent to [plant] slabs, removed cast
in sleeves and amended overall dimensions

e Drawing C1217—CFD-906 Rev 0 and 1 dated 10-08-16 and 28—
09-16 respectively providing amended design details of slabs, up
stands and footings”

414) Inthe paymentclaim,the Applicantassertsthatthe revised drawings caused it
toincuranincreaseofdirectcosts in constructingtheapronslabsintheamount
of $104,413.00 and delayed the date for compl etion. The Applicantfurther
asserts thatitis entitled to 43.5% for overheads and margin.

415) Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-231 dated 16 August 2017, the Respondent;

a) Acknowledges that the revisionsto the Contractdrawings required the
Applicantto make “Changes to scope of apron slabs”;

b) Rejects that the changes caused the Applicantanydelay;

c) Atitem 11 of the Notice of Dispute, the Respondent confirms thatits
assessmentis; “in relation to the apron slabs”; and

d) Values the amendments to the apronslabsas$31,862.00 excl. GST.
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How is this variation to be valued?

416)

417)

418)

419)

420)

421)

422)

423)

424)

The Applicantclaims thatitsupplied andinstalled apronslabsto a revised design
and has setout its costs for theconstruction of the apronslab. Itis notpossible,
however, to ascertain which costs were for the variation and which costs were
for the originalworks. The Applicantalso claims 43.5% for overhead and profit,
whichitassertsitis entitled to claimundercl.36.4.

The parties agreethat additional work was performed which was a variation.

I am not, however, persuaded by the Applicant’s valuation of the additional work
becauseitis notpossibleto distinguish whichpartofthe valuationisfor the
original Contract works and which partis for performingthevariation.

The Applicantalludes to delays caused by the Respondent for variousreasons
includinglateissue, increased complexity inthe new design butthen conflates
delay damages and costof additional work to perform a variation.

Under clause 34.2 of the contract, the Applicant must notify the Respondent of
delay for which the Respondent is liable. Ifthosedelays were caused by the
Respondent and the Applicantis entitled to an extension of time pursuantto
clauses 34.3 and 34.4,then the claimantmay make a claimfor delay damages
under clause34.9.

The Contractdoes not permit a global claim of the type made by the Applicant
where delay damages and a claimfor variation and a claimfor performing
original Contractwork areall blended together under one claimincludinga
deduction for the original work less 43.5%for overheads and profit.

The Respondent’s assessmentin relation to the changes tothe apronslabsin
responseto the claimfor variation V028 is$31,862.00 excl. GST.

The Respondent’s costassessorhas provided an assessment of the additional
works thatindicated 33m2 toincreasetoincreasetothe slabsize, 28 lineal
metre of sawn joints, 22 lineal metre of dowel joints and identified multiple
additional footings and plinths.

The Respondent has madean assessmentof the changes to the apronslab that
appears to correlate with the Respondent’s costassessor’s assessment.

Applicant “double dipping” on claim for overhead and profit

425)

426)

427)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed in writing. | determined above, that revised approved for construction
drawings requiringmoreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.
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Clause36.4 indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and thenew work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

The Applicanthas retained 43.5% for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthenclaimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (whichis the
variation).

In effect, the Applicant’s method of valuation means thatitclaims anadditional
43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

The Applicant;

a) isentitledto claimoverheads and profit on the works the s ubject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

433)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) andin the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is
overhead as proffered by the Respondent’s costassessor.
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Valuation of V028

434) Accordingly, | determinethat the Applicantis entitled to payment of the
following amount for the work the subject of V028 being;

a) The supplyandinstallation of concreteandincidentalitems for the
construction of changes to the apronslabintheamount of $31,862.00;and

b) 15% for overheads and profit.
435) The Applicantisentitled to payment of $116,297.83 excl. GST for V028.

VARIATION V030 CHANGED CONCRETE DESIGN —FOOTINGS TO [REDACTED]

436) The Applicantclaimed $141,864.00excl.GSTto carry out VO30 and the
Respondent has certified $94,330.00 excl. GST.

437) Inthe paymentclaim,the Applicantasserts;

“This VariationV030 addresses multiple changes to slabs and footings
(concrete works).

This variation is for the significant additional work and the significant
changes in the character of the work as a consequence of the major and
constant changes to design of footings and [redacted] slabs and other
design changes directed by the superintendent in piecemeal fashion.

This variation V030 covers the extra footings to [redacted] and the new
[redacted] slab which replaced three [redacted] slabs.”

438) The Applicantassertsthatthe revised drawings causedittoincuranincrease of
directcosts inthe amount of $98,860.00 and delayed the date for completion.
The Applicantfurther assertsthatitis entitled to 43.5%for overheads and
margin.

439) Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-232 dated 16 August 2017, the Respondent;

a) Acknowledges that the revisionsto the Contractdrawings required the
Applicantto supply andinstall extra footings to [redacted] and the new

[redacted] slabwhichreplaced 3 [redacted] slabs;

b) Accepts the hours recorded and claimed in VO30 by the Applicantfor the
performance of the work under VO30;

c) Rejects the Applicant’s valuation becausethe Applicantusedits reasonable
rates where the Respondent asserts the Applicantshould have used the

rates in Schedule C to the contract;

d) Rejects that the changes caused the Applicantanydelay;

Page 69



Adjudication No:35.17.02

e) Values the amendments to the slabsas $94,330.00excl. GST.
How is this variation to be valued?

440) The onlydisagreement by the Respondent to the Applicant’s claimisthatthe
Respondent rejects partof the amount claimed for labour($4,530.00) because
the Applicantdid notusethe rates setout inScheduleC to the Contractandit
rejects the 43.5% claimed by the Applicantfor overheads and profit because
overheads and profitis included within therates in ScheduleC.

441) lalsodonotacceptthatthe Applicantis entitledto43.5% margin for overhead
and profitbecauseinthe absence of any agreement, clause36.4(b) of the
Contractoperates and requires the variationto be valued using the rates setout
inScheduleC. For the avoidance of doubt, Schedule C makes itclear thatthe
overhead and profitapplied to the costof carryingouta variation is includedin
the rates stated in ScheduleC.

Valuation of VO30

442) Forthe reasons stated aboveat paragraphs 123)to 124), | acceptthe
Respondent’s valuation based on therates set out in ScheduleC.

443) Accordingly, | determinethat the Applicantis entitled to payment of the
following amounts for the work the subject of VO30;

a) forthe changes to slabsand footings, theamount of $94,330.00 (being
$98,860 (claimed by the Applicant) less $4,530.00 (rejected by the
Respondent); and

444) The Applicantisentitled to payment of $94,330.00 excl. GST for performingthe
variation work referred to in V030.

VARIATION V032 CHANGED CONCRETE DESIGN —SLAB, PLINTHS AND FOOTINGS
(ALL AREAS)

445) The Applicantclaimed $161,410.00 excl.GSTto carry out V032 and the
Respondent has certified (negative)-$1,939.00.00 excl. GST.

446) Inthe paymentclaim,the Applicantasserts;

“This Variation V032 addresses multiple changes to plinths and footings
(concrete works).

This variation is for the significant additional work and the significant
changes in the character of the work as a consequence of the major and
constant changes to design of slabs, plinths and footings directed by the
superintendent.
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This variation V032 covers changes to slabs (apron slabs specifically
exclusive of upstands are considered in separate variation V028), plinths
and footings in [plant] and external areas but excludes the new [redacted]
slab which replaced three [redacted] which is considered in separate
variation V030.”

447) The Applicantassertsthatthe revised drawings causedittoincuranincrease of
directcosts inthe amount 0f $130,915.00 and delayed the date for completion.
The Applicantfurther assertsthatitis entitled to 43.5% for overheads and
margin.

448) Inthe Respondent’s payment certificate (Notice of Dispute), the Respondent
made the following assessments and comments;

a) the [redacted] plinths were previously assessed invariation 028;

b) the roofcanopyfootings were previouslyassessedinvariation 028;

c¢) the workshop container plinths didnotchange from the tender drawings;
d) the radiator plinths did notchangefromthe tender drawings;

e) the walkwayandstairplinths didnotcostany more to construct;

f)  the [redacted] slabrequired an additional 1.5m2 concreteand usingthe
Applicant’s pricing scheduleis valued at $494.79;

g) the [redacted] slabrequired an additional 9.5m2 concreteand usingthe
Applicant’s pricing scheduleis valued at$3,438.00;

h) the [redacted] slabrequired an additional 30.0m2 concreteand usingthe
Applicant’s pricing scheduleis valued at$7,984.00;

i) the [redacted] slabwas nolonger required and the Respondent deducted
$6,103.00;

j)  the [redacted] slab was no longer required and the Respondent deducted
$6,318.00

k) the [redacted] slabswereno longer required and the Respondent deducted
$1,434.00

449) Inaggregate, the Respondent assessed thatthe Applicantowed the Respondent
$1,939.00inrelation to V032.

450) The Respondent asserts that [redacted] plinths and theroof canopy footings
were previouslyassessedinvariation 028.

451) |havereadclaimforvariation V028 which states;
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“This Variation V028 addresses multiple changes to the apron slabs.

During the course of the works, the design of open slabs has been varied
and the overall dimensions increased as described at later issued
approved for construction (AFC) drawings as follows:

e Drawing C1217—-CFD-902 Rev 0, 1, 2 and 3 dated 10-08-16, 27—
09-16,18-11-16 and 12-12-16 respectively that amongst other
matters amended the location and increased the length of sawn
joints and dowel joints, amended the reinforcement design
around pits, added reinforcement around the canopy for things
(increased number of), introduced additional upstands and
footings, introduced pits adjacent to [plant] slabs, removed cast
in sleeves and amended overall dimensions.

e Drawing C1217—CFD-906 Rev 0 and 1 dated 10-08-16 and 28—
09-16 respectively providing amended design details of slabs, up
stands and footings”

The Applicantdid notclaimfor the changes to slabs, plinthsand footings in
[plant] and external areas in V028 becauseitmadeitclear thatV028 was only
for “multiple changesto apron slabs”.

The Respondent asserts that workshop container plinths and theradiator plinths
did not changefrom the tender drawings and, therefore, there is noclaim.

The Respondent’s costassessorhas measured the footings and plinths the
subjectofV030 inits assessmentof V028. Specifically, the measure atV028
indicates thatthe Applicantsupplied 2 additional workshop container footings
and no additional radiator plinth footings.

The Respondent’s costassessorhas measured walkway and stairplinths as
having been reduced by 3m?, the [redacted] slabas increasingby3m?, the
[redacted] slab as increasing by 9m?, the [redacted] slab as increasing by 36.9m?
andthe [redacted] slabasanewitem of 22m?2.

| determined above at paragraphs121)to 123)thatthe Respondentis not
entitled to rely on the pricinginthe Tender Schedulefor the purposes of valuing
variations.

Inrelationto some claims for variations, the Applicant has priced its variations
by reference to the Tender Schedule and the Respondent has implicitly accepted
that proposal and valued thevariation similarly. Inthatcasetheparties waived
arightnot to usethe Tender Schedule. Thatis not the casefor this claimfora
variation. Therefore, the Respondent may not usethe Tender Scheduleto value
this claimfor variation V032.
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Inthe assessmentofV032, the Respondent has relied on the amounts set out in
the Tender Schedule. The Applicanthas similarly used the Tender Schedule. The
Applicanthowever has retained 43.5%for overheads and profitand the
Respondent has deducted the entire amount. Neither method isinaccordance
with the procedure set outinclause36.4 of the contract. Clause36.4 makes it
clear that; “any deductions shall include a reasonable amount for profit but not
overheads”. Accordingly, | willusetherates inthe Tender Schedule to valuethe
deletion of the [redacted] slab, the [redacted] slab andthe[redacted] slabsless
10%, which | determined abovewas a reasonable amountfor overheads.

How is this variation to be valued?

459)

460)

461)

462)

463)

464)

465)

466)

467)

The Applicantclaims thatitsupplied and installed plinths and footingsto a
revised design and has setout its costs for the construction of the plinths and
footings. Itis not possible, however, to ascertainwhich costs werefor the
variation and which costs were for the original works. The Applicantalso claims
43.5% for overhead and profit, whichitasserts itisentitled to claimundercl.
36.4.

The parties agreethat additional work was performed which was a variation.

I am not, however, persuaded by the Applicant’s valuation of the additional work
becauseitis notpossibleto distinguish whichpartofthe valuationisfor the
original Contract works and which partis for performingthevariation.

The Applicantalludes to delays caused by the Respondent for variousreasons
includinglateissue,increased complexity inthe new design butthen conflates
delay damages and costof additional work to perform a variation.

Under clause 34.2 of the contract, the Applicant must notify the Respondent of
delay for which the Respondent is liable. Ifthose delays were caused by the
Respondent and the Applicantis entitled to an extension of time pursuantto
clauses 34.3 and 34.4, then the claimant may make a claimfor delay damages
under clause34.9.

The Contractdoes not permit a global claim of the type made by the Applicant
where delay damages and a claimfor variation and a claim for performing
original Contractwork areall blended together under one claimincludinga
deduction for the original workless 43.5% for overheads and profit.

The Respondent’s assessmentinrelation to the changes to the plinths and
footings inresponseto the claimfor variation V032 is negative $1,938.21 excl.
GST.

The Respondent’s costassessorhas provided an assessment of the additional
works under V032 inits assessmentof V0028 and V032.

The Respondent has madean assessmentof the changes to the plinths and

footings, that does not correlate with the Respondent’s costassessor’s
assessmentor the Applicant’s assessmentof the extra work.
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468) By reference to the drawings referred to me in the statement of [applicant’s
representative], the Applicant’s measure, the Respondent’s assessmentand the
Respondent’s costassessor's measure of the additional works claimed under
V032, | have determined the additional work, whichis setoutin the table below.

Applicant “double dipping” on claim for overhead and profit
469) The method of valuationapplied by the Applicantfor this claimwas incorrect.

470) Clause36.1 makesitclearthatthe Applicantmustnot varythe WUC except as
directed inwriting. | determined above, that revised approved for construction
drawings requiring moreor less work aredirections issued under clause 36.1 of
the Contract.

471) Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.

472) Clause36.4indicates howeachvariationmustbe priced. Inthe context that
clause 1 defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

473) Forthe purposes of this claim, | do not consider thatthe design was so materially
changed that the original work was entirely deleted and a new package of work
was added.

474) The Applicanthas retained 43.5%for overhead and profitand allowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus 43.5% overhead and profiton the additional work (which is the
variation).
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In effect, the Applicant’s method of valuation means thatitclaims an additional

43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

476)

a)

b)

Reasonable margin for overhead and profit

477)

The Applicant;

is entitled to claim overheads and profiton the works the subject of the

variation;and

is only entitled to retain the overhead component of any deduction but not

the profit.

I have considered this question regarding reasonable margin for overhead and

profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is

overhead as proffered by the Respondent’s costassessor.

Valuation of V032

478)

following amount for the work the subject of V032 being;

Accordingly, | determinethat the Applicantis entitled to payment of the

Item Change Applicant Respondent Respondent's Determination
cost assessor

[Redacted] plinths 2 off Incl. S- $516.46 $593.93

[Redacted] strip 2 off $4,771.00 S- $16,852.44 $19,380.31

footings

Workshop container 0 off $1,308.00 S- S- S-

plinths

Radiator plinths 0 off $11,584.00 S- S- S-

Roof canopyfootings 10 off $51,211.00 S- $10,647.00 $12,244.05

Walkwayandstair $9,646.00 S- $(1,324.01) S-

plinths

[Redacted] slab 3.0m2 $3,181.00 $494.79 $546.00 $627.90

[Redacted] slab 9.5m2 $7,794.00 $3,438.00 $3,257.91 $3,746.60

[Redacted] slab 36.9m2 $11,390.00 $7,984.00 $9,820.57 $11,293.66

[Redacted] slab Tender $(4,253.00)  $(6,103.00)  $(6,103.00) $(5,492.75)
Schedule

[Redacted] slabs Tender $(4,403.00) $(6,318.00) $(6,318.00) $(5,686.47)
Schedule

[Redacted] slabs Tender $(999.00) $(1,434.00) $(1,434.00) $(1,290.21)
Schedule

TOTAL $91,230.00 $(1,938.21) $26,461.37 $35,417.00
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482)

483)

484)

485)
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The Applicantdid not particularisethe effort to construct 2 [redacted] plinths.
Accordingly, | haveused the Respondent’s costassessor’svaluation butl have
added 15% for overheads and margin for the reasons set out above.

The Respondent did not assess the [redacted] strip footings. Accordingly, | have
used the Respondent’s costassessor’svaluation butl haveadded 15% for
overheads and margin for the reasons setout above.

I am not persuaded there were any additional workshop container plinths or
radiator plinths. Accordingly, | have used the Respondent’s valuation.
Accordingly, | have used the Respondent’s costassessor’svaluation butl have
added 15% for overheads and margin for the reasons setout above.

A significant portion of the Applicant’s claimrelates to delay damages relating to
the construction of the roof canopy footings. Itis notpossibleseparatethe
delay damages claimfromthe additional costs performed to construct 10
additional footings. Accordingly, | haveused the Respondent’s costassessor’s
valuation but!l haveadded 15% for overheads and margin for the reasons setout
above.

I am not persuaded there were any additional walkway and stairway plinths.
Accordingly, | haveused the Respondent’s valuation.

A significant portion of the Applicant’s claimrelates to delay damages relating to
the construction of [redacted] slab, the [redacted] slab and the [redacted] slab.
Itis notpossibleseparatethe delay damages claimfromthe additional costs
performed to constructadditional areas of the abovementioned slabs.
Accordingly, | haveused the Respondent’s costassessor’svaluation butl have
added 15% for overheads and margin for the reasons setout above.

The Respondent has applied the entirevalue of the [redacted] slab, the
[redacted] slab and the [redacted] slabs stated in the Tender Schedule. The
Applicanthas also used the Tender Schedulefor that purpose. Neither
deductionis madeinaccordance withclause36.2. Accordingly | havemadea
deduction of the respectiveamounts set out in the Tender Schedule less 10% for
overheads pursuantto clause36.4 of the contract.

The Applicantisentitled to payment of $35,417 excl.GST.

VARIATION V033 DESIGN AND SUPPLY OF [REDACTED] PROTECTION

487)

488)

The Applicantclaimed $43,294.00 excl. GSTto carry outV033 and the
Respondent has certified $12,951.00 excl. GST.

Inthe payment claim, the Applicantasserts;

“This variation V033 addresses the design and supply of [redacted]
protection for the [redacted].

... the Contractor was directed to design and provide [redacted]

protection for the [redacted] . This was not part of the baseline Contract
works).
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On 17 August2016, email from [the Respondent] to [the
Applicant/Contractor] instructing the Contractor to proceed with the

design, supply, install and commission of the [redacted] protection system
of the [redacted].”

489) The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $30,170.00 and delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5%for
overheads and margin.

490) Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-234 dated 16 August 2017, the Respondent;

a) Acknowledges that the instruction to the Applicantto supply andinstall
[redacted] protection to the [redacted];

b) Refers to the quotation supplied by the contractor referenced Q4472R2
that was produced by its subcontractor [name redacted] for the design,
supply and provide commissioning for a costof $10,700 excluding GST;

c) Rejects the Applicant’s claimfor work to excavate, deliver materials and
backfillin addition to the work carried out by the subcontractor and
assesses theclaimintheamount 0of $2,251.00 excluding GST;

d) Rejects that the instruction caused the Applicantany delay;

e) Valuesthe design,supply,installation and commissioning of the [redacted]
protection system in the amount of $12,951.00 excl. GST.

How is this variation to be valued?

491) The onlydisagreementby the Respondent to the Applicant’s claimisthatthe
Respondent rejects partof the amount claimed for subcontractor because;

a) The Applicantclaimed for anamount more thanits proven costinrelation
to the subcontractor;

b) the incidental work claimed by the contractoris excessiveand assesses that
work inthe amount of $2,251.00 but provides no breakdown or reasoning
as to how itmade that assessment;and

c) rejectsthe 43.5%claimed by the Applicantfor overheads and profit but
does not provideanyreasons.

492) lalsodonotacceptthatthe Applicantis entitled to 43.5% margin for overhead
and profitbecauseinthe absenceof any agreement, clause36.4(b) of the
Contractoperates and requires the variationto be valued using the rates setout
inScheduleC and when there areno applicablerates, then pursuanttoclause
36.4(d)itmust usereasonablerates andis entitled to add a reasonableamount
for overheads and profit.
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For the avoidance of doubt, Schedule C makes it clear thatthe overhead and
profitappliedto the costof carryingouta variation isincluded in therates
stated inScheduleC.

Valuation of V033

494)

495)

496)

497)

498)

499)

500)

For the reasons stated aboveat paragraphs 123)to 124), | acceptthe
Respondent’s valuation based on therates set out in ScheduleC.

Furthermore, the Applicantis only entitled toclaima marginonits reasonable
costs. The quotation the Applicant provided sets outthe costof its
subcontractor as $10,700.00.

The Respondent’s costassessorhasprovided a breakdown of the incidental
work carried out by the Applicantthatappears reasonableto me. Excludingthe
costof the subcontractor, thatassessmentis $13,440.00excl.GST and includes
15% for overhead and margin.

The Applicant’s assessmentofits costs excludingthe cost of the subcontractoris
$12,570.00, whichis determined on the basis of reasonablerates as $12,570.00.
I note that some of the items claimed areitems that should havebeen valued
pursuantto Schedule C and others arethe Applicant’s reasonablerates.

| prefer the Respondent’s costassessor’s assessment but note that the Applicant
is entitled to payment of 15% for overhead and margin.

Accordingly, | determinethat the Applicantis entitled to payment of the
following amounts for the work the subject of VO3 3;

a) forthe designsupplyandinstallation of the [redacted] protection system,
$10,500 plus 15%, whichis;$12,305.00 excl.GST; and

b) the incidental workcarried outbythe Applicantintheamount of
$13,440.00 excl.GST

The Applicantisentitled to payment of $25,745.00 excl. GST for performingthe
variation work referred to in V033.

VARIATION V034 SEWER LINES — CHANGED REQUIREMENTS

501)

502)

The Applicant claimed $22,982.00 excl.GSTto carry out V034 and the
Respondent has certified $1,950.00 excl. GST.

Inthe payment claim, the Applicantasserts;
“This variation V033 addresses changes to the sewer reticulation.
This variation is for additional work to be carried out due to changed

requirements for the sewer as a consequence of design changes directed
by the Superintendent.
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The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $16,015.00 and delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5%for
overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-235 dated 16 August 2017, the Respondent;

a) Acknowledges that the revised drawings required the change of pipesize
from 50mm to 63mm but noted the route and length of pipe were almost
identical to the route and length indicated on the contactdrawings;

b) Accepts the Applicant’s stated costs for additional pipein theamount of
$1,200.00 excl.GST and for “ACO cable mate [sic] type95” in the amount of
$750.00 excl.GST;

¢) Values the changeto the sewer design inthe amount of $1,950.00 excl.
GST.

How is this variation to be valued?

505)

506)

507)

508)

509)

510)

511)

The Applicantclaims thatitconstructed the sewer lines to a revised designand
has setout its costs for the construction of the sewer lines. Itis notpossible,
however, to ascertain which costs werefor the variation and which costs were
for the original works. The Applicantalso claims 43.5% for overhead and profit,
whichitassertsitis entitled toclaimundercl.36.4.

The parties agreethat additional work was performed which was a variation.

I am not, however, persuaded by the Applicant’s valuation of the additional work
becauseitis notpossibleto distinguish whichpartofthe valuationisfor the
original Contractworks and which partis for performingthevariation.

The Applicantalludes to delays caused by the Respondent for variousreasons
includinglateissue,increased complexityin the new design butthen conflates
delay damages and cost of additional work to perform a variation.

Under clause34.2 of the contract, the Applicant must notify the Respondent of
delay for which the Respondent is liable. Ifthose delays were caused by the
Respondent and the Applicantis entitled to an extension of time pursuantto
clauses 34.3 and 34.4,then the claimant may make a claimfor delay damages
under clause34.9.

The Contractdoes not permit a global claimof the type made by the Applicant
where delay damages and a claimfor variation and a claim for performing
original Contractworkareall blended together under one claimincludinga
deduction for the original workless 43.5%for overheads and profit.

The Respondent’s assessmentin relation to the changes to the sewer lines in
responseto the claimfor variation V034 is$1,950.00 excl. GST.
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The Applicant’s claimand the Respondent’s assessment of materials isaboutthe
same.

The Respondent’s costassessorhas provided an assessment of the additional
works.The costassessor, however, indicates the Applicantwas required to
installthe ACO cablepitandcarryoutadditional excavationand backfilling,
which explains some of the additional costclaimed by the Applicantfor the
construction of the work under this variation.

Applicant “double dipping” on claim for overhead and profit

514)

515)

516)

517)

518)

The method of valuationapplied by the Applicantfor this claimwas incorrect.

Clause36.1 makes itclear thatthe Applicant mustnot vary the WUC except as
directed in writing. | determined above, that revised approved for construction
drawings requiringmoreor less work aredirections issued under clause 36.1 of
the Contract.

Under clause37.1,the Applicantis only entitled to claim payment of the
completed WUC, whichincludes any completed variations.

Clause36.4indicates howeachvariationmustbe priced. Inthe context that
clausel defines variation as;

“The Superintendent, before the date of practical completion, may direct
the Contractor to vary WUC by any one or more of the following which is
nevertheless of a character and extent contemplated by, and capable of
being carried out under, the provisions of the Contract:

a) increase, decrease or omit any part;

b) change the character or quality;

c) change the levels, lines, positions or dimensions;

d) carry out additional work;

e) demolish or remove material or work no longer required by the
Principal.

then, unless therevised design was completely differentto that shown on the
Contractdrawings and the new work is notreferableto the original work, then
the Applicantonlyvaluetheadditional work.

For the purposes of this claim, | do not consider thatthe design was so materially

changed that the original work was entirely deleted and a new package of work
was added.
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519) The Applicanthas retained 43.5% for overhead and profitandallowed a
deduction for the directcostof the original works. The Applicantthen claimed
43.5% for overhead and profiton the original work (thatwas not the subjectof a
variation) plus43.5% overhead and profiton the additional work (which is the
variation).

520) Ineffect, the Applicant’s method of valuation means thatitclaims an additional
43.5% on the original workand 43.5% on the variation, which is not permitted
for the above reasons.

521) The Applicant;

a) isentitledto claimoverheads and profiton the works the subject of the
variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

522) Ihave consideredthis question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) andin the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%i s
overhead as proffered by the Respondent’s costassessor.

Valuation of V034

523) Idetermine thatthe Applicantisentitled to payment of the followingamountfor
the work the subject of VO34 being;

a) The supplyandinstallation of sewer pipe, fittings and an ACO pittype 95in
the amount of $1,950.00;

b) The installation of the ACO cablepitand to carry outadditional excavation
and backfillingintheamountof $2,099.89 and

c) 15% foroverheads and profit.
524) The Applicantisentitled to payment of $4,657.37 excl.GST for V034,

VARIATION V036 NEW KERB DESIGN AND ELECTRICAL CONDUIT INSTALLATION

525) The Applicantclaimed $8,851.00 excl.GSTto carry outV036 and the Respondent
has certified SNil.

526) Inthe paymentclaim,the Applicantasserts;
“This variation V036 addresses late changes to a section of the kerb.

This variation is for additional work to be carried out due to late changes
to the kerbing and conduits directed by the Superintendent.

Page 81



527)

528)

Adjudication No:35.17.02

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseofdirectcosts intheamount of $6,168.00 dueto additional work to
alter a trench and conduits thathad been installed, which delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5% for
overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-236 dated 16 August 2017, the Respondent;

a) Asserts thatat the time the kerb design was issued, the completed work
alongthe north eastern perimeter thatthe Applicantclaimshadto be
changed, had infactnot commenced;

b) Values the changeto the kerb designand conduitinstallation intheamount
of SNil excl. GST.

Valuation of V036

529)

530)

The Respondent provides photographs taken on 19 November 2016 of the areas
where the Applicantclaims ithadto undertakeremedial work to work that had
been completed. The photograph discloses thatthe construction of the strip
footings and kerbinginthatarea had not commenced at the time the design of
the kerbingwas issued.

| determine that the Applicantisnotentitled to any payment (SNil) for V036
becauseithas not shownthatitwas required to undertake any additional work.

VARIATION V037 CHANGES (LATE) TO STREET LIGHT CONDUITS ALREADY

INSTALLED

531)

532)

533)

534)

The Applicant claimed $7,971.00 excl. GST to carry out V037 and the Respondent
has certified SNil.

Inthe payment claim, the Applicantasserts;

“This variation V037 addresses late changes to design of conduits after
prior installation to an earlier design.

This variation is for additional work, changes in the character of the work
and changes to the positions of conduits dueto as a consequence of
changes to the design previously issued for construction by the
Superintendent.

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $5,555.00 and delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5% for
overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-237 dated 16 August 2017, the Respondent;
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538)

539)

540)
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a) Asserts there was no siteinstruction directing this work and no changeto
the design of conduits;

b) Values the changeto the sewer designinthe amount of SNil.

The Applicantclaims thatitre-installed 4 conduits in accordance with revised
drawings C1217-05-EGA-134Rev 1 to 2 and C1217-05-EGA-133 Rev 1 to 2 and
has setoutits pricingaccordingly.

The Applicantalso claims 43.5% for overhead and profit, whichitassertsitis
entitled to claimunder cl.36.4.

The Respondent’s costassessorstates; “/can only see one street light that has
been relocated (south-west corner). | have, therefore assessed the value of this
claim to be $1,597.06”.

The Applicanthas only claimed to relocate electrical conduits for a light poleon
the western end of the site.

| prefer the Applicant’s valuation of theadditional work becauseit correlates to
the referenced drawings.

The Applicant;
a) isentitledto claimoverheads and profiton the works the subject of the
variation and noton the works (that were not revised) plus the new related

work the subject of the variation;and

b) isonlyentitledto retainthe overhead component of any deduction but not
the profit.

Reasonable margin for overhead and profit

541)

I have considered this question regarding reasonable margin for overhead and
profitaboveat paragraphs 125)to 128) and in the context that | will determine
below the delay damages, | accept the Respondent’s submissionsthat15%is a
reasonable marginfor overhead and profitof which 5% is profitand 10%is
overhead as proffered by the Respondent’s costassessor.

Valuation of V037

542)

543)

| determine that the Applicantisentitled to payment of the following amount for
the work the subject of V037 being;

a) The supplyandre-installation of conduits theamountof $5,554.86;and
b) 15% for overheads and profit.

The Applicantisentitled to payment of $6,388.09 excl. GSTfor V0376388.
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VARIATION V039 REFRIGERATION OF CONCRETE

544)

545)

546)

547)

The Applicant claimed $64,238.00 excl.GSTto carry out V039 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts;
“This variation V039 is for the extra costs of refrigeration of concrete.

This variation is for the significant additional works and significant
changes in the order and character of the work as a consequence of major
and constant changes to designs directed by the superintendent. This
resulted in much hotter conditions than expected thereby requiring the
contractor to use chilling equipment during the placement of certain
works. It also required in the contractor to pay a premium to start work
earlier to perform works in the coolest part of the day.

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $44,828.00 and delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5% for
overheads and margin.

The Applicantassertsthatitsuffered extensive delays and also relies on an email
exchange thatit asserts was an instruction to provide the chilling equipment
claimed under V039. Specifically;

a) The delays suffered the Applicantand caused by the Respondent will be
considered inthe Applicant’s delay damages claim below.

b) On12January2017,the Applicant’s project manager wroteto the
Respondent as follows:

“..There will be a premium required for the chilled water used in the
concrete_which all together will total roughly S25K. I believe the chilled
water is a critical requirement to enable the concrete to meet the
specification and to ensure a high-quality finish. To avoid delays to the
apron slab pours, which we intend to commence in part tomorrow, please
confirm your acceptance of the additional cost associated with this
variation.”

c¢) On12January2017,the Respondent’s project manager wrote to the
Respondent as follows:

“As discussed it is [the Applicant’s] responsibility to provide concrete to

specification.

[The Respondent] acknowledges that the chiller in the current
circumstances will provide the best guarantee to get the works completed
in the shortest possible time and confirms it is willing to contribute to the
additional costs to ensure timely completion of the works from here on.”
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Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-238 dated 16 August 2017, the Respondent;

a) Referred the Applicantto Note C4 on Contractdrawing WAD151238-CFD-
000 (Note C4);

b) Reminds the Applicantthatthe Applicant’s proposed construction schedule
indicates itplanned to pour the concrete inlate October and early
November 2016 and, therefore, the Applicantshouldhaveanticipated that
itwould have had to providechilling equipment to satisfy therequirements
of Note C4 referred to above;

¢) Values the claimintheamount of SNil.

Valuation of V039

549)

550)

551)

552)

553)

554)

555)

556)

Itis animplied term of the Contractthat the Applicantwill planand performthe
WUC ina manner that could bereasonably expected of a competent contractor.
Accordingly, | consider thatthe Applicantshould have considered a range of
information contained in the public domain aboutconditions on or aboutthe
site (including temperature) in order to plan and execute the WUC.

The Respondent has provided publically available average annual temperature
charts for the sitethat indicatethat night time temperatures duringthe months
of October and January were between 21.7°Cand 24.8°Cand the daytime
temperatures were between 34.8°Cand37.1°C.

The Applicantindicated thatithad paida premiumto its employees andto its
suppliersto commence the concrete batch plantat3:00 am and pour the
concrete earlyinthe morning.

It appears to me thatthe Applicantwas awareofits obligationto batch and pour
the concrete duringthe cooler daily temperatures (duringthenightandearly
morning) to ensure that the concrete temperatures did not exceed those stated
in Note C4 and arranged for the placement of the concreteaccordingly.

The Applicantrequested the Respondent to acceptup to “$25K” of additional
costs associated with chilled water in order to ensurethat a good finish.

The Respondent reminded the Applicantthatthe Applicantremained
responsibleto deliver the concrete to the standard required under the contract,
which implicitly means thatthe Applicanthad to comply with, among other
things, the requirements of Note C4.

The Respondent indicated thatitwould “contribute to the additional costs to
ensure timely completion of the works from here on”.

There have been no submissions made by the Respondent that indicatethatthe

only way for the Applicantto achievethe requirements of Note C4 was to do so
by utilising chilled water.
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Inthis context, it appears to be that the Respondent decided to contributein
order to ensurean acceptablestandard of finish rather thantorely on the
provisionsof the Contractand enforce its rights if the standard of concrete finish
was not achieved.

Accordingly, | determinethat the Respondent agreed to a variationimplicitly
instructingthe Applicantto providechilled water buton the conditionthatit
would only contribute up to $25K.

I do not acceptthatinstruction meantthat the Respondent accepted all costs
associated with the chiller and carrying outthe works duringthe night and or
early morning becausethatwas one construction methodology that would
satisfy therequirements of Note C4 without the need to haveto resortto chilled
water.

| determine that the Applicantis entitled to payment of $25,000.00 excl.GST for
the provision of chilled water inrelation to V039.

VARIATION V040 REVISED [REDACTED] DETAILS ON THE EASTERN SIDE OF

[REDACTED]

561)

562)

563)

564)

The Applicant claimed $80,093.00 excl.GSTto carry outV033 and the
Respondent has certified $51,462.00 excl. GST.

Inthe payment claim, the Applicantasserts;
“This variation V040 is for extra work directed at site instruction 002.

... this variation is for a direction issued by the superintendent for varied
and additional work to be carried out for in ground [redacted] works
already performed.”

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts in theamount of $55,814.00 and delayed the date for
completion. The Applicantfurther assertsthatitis entitled to 43.5%for
overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-239 dated 16 August 2017, the Respondent;

a) Acknowledges that the siteinstruction referenced 002 to the Applicantto
carryoutremedial work to the [redacted] on the easternside of the
[redacted];

b) Reject the claimfor 43.5% overheads and margininaddition to actual costs;

c) Assertthe actual costs arethe be valuedinaccordancewith the rates set
outinScheduleC to the contract;

d) Assertthat $160.00 per hour inclusive of overheads and profitis a

reasonableratefor anelectrician, whichisnotspecified inrates setoutin
ScheduleC;
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e) Rejects that the instruction caused the Applicantanydelay;and

f)  Values the additional work performed pursuanttositeinstruction 002 in
the amount of $51,642.00 excl. GST.

Determination and valuation of V040

565) |do notacceptthatthe Applicantis entitledto43.5% margin for overhead and
profitbecauseinthe absence of anyagreement, clause 36.4(b) of the Contract
operates and requires the variation to bevalued usingthe rates setout in
Schedule C and when there areno applicablerates, then pursuanttoclause
36.4(d)itmust usereasonablerates andis entitled to add a reasonableamount
for overheads and profit.

566) Forthe avoidanceof doubt, ScheduleC makes it clear thatthe overhead and
profitapplied to the costof carryingouta variationisincludedin therates
stated inScheduleC.

567) There were no agreed rates for anelectricianin the contract.

568) Inthe Notice of Dispute, the Respondent asserted thatthe rate claimed foran
electrician was 40% morethan the industry average but would nonetheless pay
$160.00 per hour for an electrician on the basis thatoverheads and profitwere
includedinthatrate.

569) The Applicanthas notprovided any justification for its claim for $160.00 per
hour for an electrician.

570) The Respondent’s costassessoropines that$95.00 per houris a reasonablerate
foran electrician.

571) Idetermine thatthe Applicantisentitled to payment of $160.00 per hour for an
electrician on the basisthatoverheads and profitareincluded in thatrate, which
isareasonablerate.

572) lalsoacceptthe Respondent’s rejection of the claimfor $300.00 for a concreter
becausevalued pursuantto ScheduleC. the Applicantis only entitled to payment
of $225.00 for the concreter.

573) The Respondent appears toacceptall other parts of the claimfor V040.

574) The Applicantisentitled to payment of $55,739.31 excl.GST for performing the
variation work referred to in V040.

VARIATION V042 [REDACTED] TRENCH

575) The Applicantclaimed $74,106 excl.GSTto carry outV042 and the Respondent
has certified $5,389.00 excl. GST.

576) Inthe payment claim,the Applicantasserts;

“This Variation V042 is for extra work at the [redacted] trench.
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The variation is for additional new work directed by the superintendent
for [redacted] trenching by the issue of a new drawing C1217—-05—-CFD —
912 Rev 0 dated 24-01-17.

It also includes for the extra costs associated with impacts of inclement
weather and client access requirements leading to use of stabilised sand
in sections across the roadway and under new curb in this area. This is all
additional work and costs to that required by the contract.”

The Applicantassertsthatthe revised drawingcausedittoincuranincrease of
directcosts inthe amount of $51,642.00 and delayed the date for completion.
The Applicantfurther assertsthatitis entitled to 43.5%for overheads and
margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-240 dated 16 August 2017, the Respondent asserts that;

a) the revised drawingnecessitated the Applicantto performsome additional
work but disputes the parts of the claimed work as set out below.

b) the Applicanthadtotrenchacross theroadwayandintothe new pitin
accordancewith the Contractdrawing. Accordingly, this activity did not
arisefromtheissueofthe revised drawing.

c) the Applicantwould haveallowed to under excavateand hence would have
hadto supply stabilised sand to backfill.

d) Asserts all other works associated with this trench and conduits were part
of the WUC.

e) Rejectsthe claimfor43.5%overheads and margininadditiontoactual
costs;

f)  Rejects that the variationdelayed the works and the date for practical
completion.

How is this variation to be valued?

579)

580)

By reference to the drawings referred to me inthe statement of [the Applicant’s
representative], the Applicant’s measure, the Respondent’s assessmentand the
Respondent’s costassessor's measure of the additional works claimed under
V042, | have determined the additional work, whichis setoutin the table below.

I do not acceptthat the Applicantis entitled to claimfor excavation, bedding,
laying of conduits and backfilling of thetrench becausethatis required under
the original Contractdrawings C1217-05-EGA-132,133 AND 134 all Rev A and,
therefore, that work is nota variation.
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584)

585)

586)

587)

588)

589)
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Drawing C1217-05—CFD—-912 Rev 0 now requires the Applicantto usestabilised
sand as backfill. 1 donot acceptthat the type of work set outinthe previous
revisionimplicitly required Applicantto providestabilised sand backfill because
the drawingwas notspecificanditcould have been backfilled with many other
materials including the excavated material.

The Applicantwas entitled to claim for additional cutting of concrete, the supply
and placement of stabilised sand and the reinstatement of the concrete bund.

I do not acceptthat the Applicantis entitled to 43.5% margin for overhead and
profitbecauseinthe absence of anyagreement, clause 36.4(b) of the Contract
operates and requires the variation to bevalued usingthe rates setout in
Schedule C and when there areno applicablerates, then pursuanttoclause
36.4(d)itmust usereasonablerates andis entitled to add a reasonableamount
for overheads and profit.

The Applicantclaims thatit performed excavation, bedding, laying of conduits
and backfilling of the trench and additional cutting of concrete, the supplyand
placement of stabilised sand and thereinstatement of the concrete bund in
adverseconditionstoa design that was previously notcertaininthe Contract
drawings and suffered delays. The Applicanthas claimed its costs for that work
accordingly. Itis notpossible, however, to ascertain whichcosts were for the
variation and which costs were for the original works. The Applicantalso claims
43.5% for overhead and profit, whichitasserts itisentitled to claimundercl.
36.4.

I am not, however, persuaded by the Applicant’s valuation of the additional work
becausethe Applicantincorrectly claimed original work as a variation as well as
the work that was a variationand itis notpossibleto distinguish which part of
the valuationis for the original Contract works and which partis for performing
the variation.

The Applicantmakes itclear thatthe claimed workincludes for delays caused by
the Respondent due to a new but lateissue, and then conflates delay damages
and costof additional work to perform a variation.

Under clause 34.2 of the contract, the Applicant must notify the Respondent of
delayfor which the Respondentis liable. Ifthosedelays were caused by the
Respondent and the Applicantis entitled to an extension of time pursuantto
clauses 34.3 and 34.4, then the claimantmay make a claimfor delay damages
under clause34.9.

The Contractdoes not permit a global claimof the type made by the Applicant
where delay damages and a claimfor variation and a claim for performing
original Contractworkareall blended together under one claimincludinga
deduction for the original work less 43.5% for overheads and profit.

The Respondent’s assessmentin relation to the changes inresponseto the claim
forvariation V042 is$5,389.00 excl. GST.
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The Respondent’s costassessorhas provided an assessment of the additional
works under V042 in the amount of $19,959.83.

| prefer the Respondent’s costassessor’s valuation of V042 becausethecost
assessor hasidentified and valued the items of extra work that | consider area
variation.

Determination and valuation of V042

592)

593)

For the avoidance of doubt, Schedule C makes it clear thatthe overhead and
profitappliedto the costof carryingouta variation isincluded in therates
stated in ScheduleC.

The Applicantisentitled to payment of $19,959.83 excl. GST for performingthe
variation work referred to inV042.

VARIATION V046 ADDITIONAL COST OF MEDICALS

594)

595)

596)

597)

The Applicantclaimed $19,502.00 excl. GSTto carry out V046 and the
Respondent has certified SNil.

Inthe payment claim, the Applicantasserts the Respondent changed its
procedurefor allowingthe Applicants personnel to access thesite.

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $13,950.00. The Applicant further
asserts thatitis entitled to 43.5% for overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-239 dated 16 August 2017, the Respondent:

a) assertsthatinaccordancewithsection 11.10 of the site management plan
(referred to below as the SMP), which forms a part of the contract, the
Applicantwas required to provethe fitness and or providea medical for
each employee within one month;

b) rejecttheclaims;

c) values the claim046 intheamount of $Nil.

Determination and valuation of V046

598)

599)

The parties agreethat atthe time of tender the Applicantwas provided with a
document entitled Safety Management Planreferenced C1217-02-SMP-001-0
(the SMP). The parties alsoagreethatthe Respondent made itcleartothe
Applicantthatifthe Contractwas awarded to the Applicant, then the Applicant
must comply with the provisions of the SMP.

Part5.1 of the SMP indicates thatthe Applicant’s personnel can only be engaged
to work on the Contract provided each person satisfies 7 items identified in the
SMP, one of the items was a pre-employment medical. Another item was
described as “Other Client or site specific requirements”.
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605)

606)
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On orabout22 July 2016, which was during the course of the tender, the
Applicantasked the Respondent to provideits “site-specificrequirements”
referred to inthe SMP. The Respondent provideits Entry to Site Checklist
referenced CEA 07-001-FOR_B. This document appears to be the [Respondent’s]
Human Resources process referredtoin Part5.1 of the SMP.

Section 9 of the Entry to Site Checklistreferenced CEA 07-001-FOR_B states:

“All [Respondent] and subcontractor personnel performing work on the
[redacted] site are required to arrive to work ‘Fit for Work’.

Contractors coming to site must be confirmed to be fit for their work. This
can be confirmed by;

1. providing a current medical assessment (within the past 12 months)
OR,

2. providing a signed and dated statement from the employer
(contractor) that employees are fit for the work they are conducting

[The Respondent] will assess the information provided by the contractor
and provide approval for them to proceed.

At paragraph 846 of the statement of [the Applicant’s representative], he states;

“Following this, the superintendent, on the half of [the Respondent],
insisted that [the Applicant] have all personnel undertake a pre-
employment medical assessment before being allowed to the site.”

The Respondent does not disputethatit required each personto undergo a
medical as deposed by [the Applicant’s representative].

The process referred to abovethat was incorporated into the Contract by
agreement of the parties, provides the Applicantthediscretion to either provide
a signed statement advisingthateach employee is fitfor work or a current
medical certificate.

The Respondent changed that process and directed thatall personnel must
providea current medical certificate prior to being permitted onto the site. That
was aninstruction under clause 36.1 of the contract.

The Applicantclaims thecostof the medicals incurred dueto the Respondent’s
instruction and indicates thatitwould otherwise have only provided the signed
statement as itwas entitled to do under the Respondent’s Site Checklist
referenced CEA 07-001-FOR_B.

Accordingly, the Applicantis entitled to payment of the costs identified in claim
V046.
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I do not, however, acceptthat the Applicantis entitled to 43.5% margin for
overhead and profitbecausein the absenceof any agreement, clause 36.4(b) of
the Contractoperates and requires the variation to be valued usingtherates set
outinScheduleC and when there areno applicablerates, then pursuantto
clause36.4(d)itmustusereasonablerates andisentitled toadd a reasonable
amount for overheads and profit, which | have determined above is 15%.

The Applicantisentitled to payment of $15,628.50 excl. GST for performingthe
variation work referred to inV046.

V047 VARIATIONS AS PER PURCHASE ORDER P0026293

610)

611)

612)

613)

614)

The Applicant has claimed $143,853.00 excl. GSTto carry out V047 and the
Respondent has certified $143,853.14 excl. GST.

The Applicant further claims $26,495.00as its costfor the preparation of the
document entitled “Details of delay and disruption by [the Applicant]”. The
Applicant, however, does not refer me to any provision of the Contractorany
agreement between the parties aboutwho is liablefor such costs.

The Respondent’s costassessorsubmitsthatthe costof preparinganyclaimis
anoverhead costfor whichthe Applicantisliable.

| agree with the Respondent’s costassessor's submission and determinethat the
Applicantis notentitled to any paymentinrelationto costsitincurredinthe
preparation of the document entitled “Details of delay and disruption by [the
Applicant]”.

There is nodisputeinrelationtoV0047.

VARIATION V048 VALUATION OF VARIATIONS

615)

616)

617)

618)

The Applicantclaimed $128,991.00excl. GSTfor additional costsincurred in the
preparation of the payment claimunder V048 and the Respondent has certified
SNil.

Inthe payment claim, the Applicantasserts the Respondent failed to valueits
payment claims in atimely manner. The Applicantasserts thatitwas required to
undertake its own measures of multiple changes across numerous revised
drawings.

The Applicantassertsthatthe Respondent’s instructioncausedittoincuran
increaseof directcosts intheamount of $109,314.00. The Applicant further
asserts thatitis entitled to 18.0% for overheads and margin.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-242 dated 16 August 2017, the Respondent;

a) asserts thatthe Applicant

i) never made a claimfor a variation until after all works were
complete;
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i) inbreach of clause 36.2 of the contract, never notified the
Respondent the particulars of anyvariation;

iii) never notified the Respondent thatitintended to procurethe
services of costconsultants to pricethevariations;

b) rejects the claimand values theclaim 049 in theamount of SNil.

Determination and valuation of V048

619)

620)

621)

622)

The Contractis alump sumcontract. The Contractrequires the Applicantto
prepareits claims for paymentinaccordancewith clause37.1. Thereis nothing
inthe Contractthat entitles the Applicantto anyadditional paymentfor the
preparation ofiits claims.

The factthat the Respondent may havebeen inbreach ofits obligationsto
providea payment certificate within the time prescribed by clause37.2 of the
Contractdoes mean that the Applicantis entitled to be paid to the costof its
preparation of claims.

The Applicant may beentitled to damages flowing fromthe Respondent’s breach
of clause37.2, however, the Applicanthas madenosuch submission.

The Applicantisentitled to payment of SNil for performingthe variation work
referred to in V048.

VARIATION V049 CLAIM FOR DELAY DAMAGES

623)

624)

The Applicant claimed 20 weeks extension of time and consequent delay

damages inthe amount of $847,789.00 excl.GST under V049 and the

Respondent has certified SNil.

Inthe payment claim, the Applicantasserts that;

a) itsubmitted the requisitenotices pursuantto clause34.2 of the contract;

b) itclaimed extensions oftimeinaccordancewith clause34.3 of the contract;

c) the Respondent failedto fairly assesstheclaimsfor extension of time and
orto assessatalltheclaimsfor extension of time within the time

prescribedin clause34.2 of the contract;

d) itisentitled to delay damages atthe rate of $34,509.00 per week excluding
GST for 20 weeks inthe amountof $690,195.00 excl.GST;

e) itisalsoentitledtopayment of costs incurred duringthe periods thatit
could notwork (11/11/2016 to 6/02/2017) dueto inclement weather in the
amount of $68,310.00 excl.GST;

f)  itis further entitled to payment of costsitincurredinthe preparation of
this claimin theamount of $26,495.00 excl.GST.
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The Applicantassertsthatthe delays for which the Respondent is liable caused it
toincuranincreaseofdirectcosts intheamount of $784,900.00 excl.GST. The
Applicantfurther asserts thatitis entitled to 8.0% for off-site overheads.

Inthe Respondent’s payment certificate (Notice of Dispute) referenced C1217-
01-GNO-243 dated 12 July 2017, the Respondent;

a) Acknowledges that the Applicant previously claimed for an extension of
time under the Applicant’s letter referenced “C2-C0029”;

b) States thatthe claimfor an extension of time was rejected by way of the
Respondent’s letter referenced C1217-01-GNO-126 on the basis;

“the EOT claim was submitted after PC date and notin line with the
contract, specifically

clause 34.3b) requires the contractor to provide within 28 days of when
the contractor should reasonably have become aware of the causation
occurring, a written claim for an EOT evidencing the facts of causation
and of the delay to WUC (Including extent). Such notification was not
provided by [the Applicant]”

c) rejects the claimand values claim 049 intheamountof SNil.

Determination of V049

627)

628)

The Respondent claimsthatthe claimfor an EOT was submitted after the Date
for Practical Completionand did notsubmittheclaimforan EOT inaccordance
with clause36.3b). TheRespondent asserts thatthe Applicantis, therefore, not
entitled to submita claimfor an EOT.

In breach of its obligations under clause 37.2(a) of the contract, the Respondent
made no assessmentof the claim V049 for delay damages nor diditgivereasons
for rejection of VO49. The Respondent only states thatV049 was previously
submitted as a claimforan EOT, whichitrejected. The Respondent makes it
clearthatthe Applicantisnotentitled to any EOT and has determined that SNil
is certifiedinresponseto the payment claim. The inference must be that the
Respondent has determined that the Applicantis notentitled to any delay
damages as now claimed under V049.

Background

629)

The Applicantsubmitsthatthe Respondent made numerous design changes to
the design up to about 10 March 2017. Inits claimfor an extension oftimein
the letter referenced C2-C-0029 dated 24 March 2017, the Applicantidentifies
some of the latedesign changes as follows:

a) Asof13January2017,someof the slabs ondrawing C1217-05—-CFD-904
Rev 2 were still on hold;
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b) On 24January2017,theRespondent issued thefollowingrevised drawings;
C1217-05-CFD-903 Rev 5, C1217-05—-CFD-908 Rev 4, C1217-05-CFD-905
Rev 3,C1217-05—-CFD-912 Rev 0.

¢) As of 27 February 2017, some of the slabs on drawing C1217-05—-CFD-904
Rev 3 were still on hold;

d) On 28February2017,the Respondent issued the followingrevised
drawings;C1217-05-CFD-904 Rev 3, C1217-05-CFD-908 Rev 5, C1217-
05—CFD-909 Rev 2, C1217-05-EGA-137 Rev 0.

e) On10March2017,the Respondentissued the followingrevised drawing;
C1217-05—CFD-903 Rev 6.

The Respondent does not deny that the above mentioned design changes were
instructed on or about the above mentioned dates.

Claim for EOT was submitted after 16 December 2016 (the date for practical
completion) and did not comply with clause 34.3(b) and is invalid?

631)

632)

633)

634)

635)

The superintendent (for whom the Respondent is liable) should havedirected an
EOT atleastupto 10 March 2017 plus somereasonabletimeto constructin
accordancewith thelastissued drawingfor the followingreasons.

Clause34.5 of the Contractstates:

Notwithstanding that the Contractor is not entitled to or has not claimed
an EOT, the Superintendent may at any time and from time to time before
issuing the final certificate direct an EQT.”

Clause 20 of the Contractstates:

“The Principal shall ensure that at all times there is a Superintendent, and
that the Superintendent fulfils all aspects of the role and functions
reasonably and in good faith.

The Respondent knew that itwas issuingdrawingsthatcontaininformation that
must be used by the Applicantto complete the WUC prior to being ableto
achievePractical Completion.

The Respondent issued a noticeto the Applicantregardingcompletionon31
January 2017 referenced C1217-01-GNO-082. On 10 May 2017, the Respondent
issued a letter stating;

“the Contractor has failed to reach practical completion by the date for
practical completion, being 16 December 2016. As per 34.7 of the
Contract and [the Respondent’s] notice thereof dated 31 January 2017
(C1217-01 -GNO-082), the superintendent assesses liquidated damages
to the sum of 564,341.65 excluding GST are due from the contractor.
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636) |acknowledgethatthe date for practical completionisstill 16 December 2017.

637) lalsonotethatthe Respondent continuedto instructthe Applicantto make
changes to the WUC atleastupto 10 March 2017.

638) As at24 January2017,thesuperintendent knew that some slabs werestillon
holdandthatithadissued newdesignon 24 January 2017.

639) Inthese circumstances,| do notconsider thatthe superintendent (for whom the
Respondent is liable) acted reasonably when on 31 January 2017 itindicated it
would apply liquidated damages. The superintendentknew or should have
known thatitwas simply impossiblefor the Applicantto achieve practical
completion atleastuntil the lastof the design changes had been issued.
Furthermore, the superintendent knew or should have known that there were
even more design changes to come.

640) As at30 January2017,evenifthe Applicanthad notmade anyclaims for EOT,
the superintendentshould haveexercisedits discretionunder clause34.5 and
directed an EOT at leastuntil thelastdatethat anamended design was issued.

641) The Respondentissued further amended designs up to 10 March 2017. Again,
the superintendentknew or should have known that the Applicantcould not
have achieved practical completion atleastuntil up to the date of issue of the
lastdesign change, which was on 10 March 2017 and thatwas due to anactor
omission of the Respondent (the lateissue of design).

642) The superintendentshould havedirectedan EOT atleastupto 10 March 2017
plus somereasonabletimeto constructinaccordancewith the lastissued
drawing.

Did the Applicant comply with the requirements of clause 34.2 and clause 34.3 of the
contract?

643) The Applicanthas complied with its obligations under clauses 34.2 and 34.3 of
the Contractfor the followingreasons.

644) Clause34.2 ofthe Contractstates:

“A party becoming aware of anything which will probably cause delay to
WUC shall promptly give the Superintendent and the other party written
notice of that cause and the estimated delay.”

645) Thatclauserequiresthe Applicantto notify the Respondent of anythingthatmay
affectitachieving practical completion by thedate for practical completion.

646) Thatclausesimilarly requires the Respondent to notify the Applicant of changes

to design or anythingelsethat would prevent the Applicantfromachieving
practical completion by the date for practical completion.

Page 96



647)

648)

649)

650)

651)

652)

653)

654)

655)

Adjudication No:35.17.02

The Applicantassertsthatitnotified the Respondent of delays by way of its
weekly report that it provided to the superintendent. The Respondent does not
disputethat the Applicant provided notice of delays by way of the Applicant’s
weekly reports.

I have reviewed the weekly provided inthe Applicant’s submissionsand |
determine that the Applicantsatisfied its obligations under clause 34.2 by
providingits weekly reports to the Respondent.

Clause34.3 of the Contractstates:

The Contractor shall be entitled to such extension of time for carrying out
WUC (including reaching practical completion) as the Superintendent
assesses (‘EOT’), if:

a) the Contractor is or will be delayed in reaching practical
completion by a qualifying cause of delay; and

b) the Contractor gives the Superintendent, within 28 days of when
the Contractor should reasonably have become aware of that
causation occurring, a written claim for an EOT evidencing the
facts of causation and of the delay to WUC (including extent).

If further delay results from a qualifying cause of delay evidenced in a
claim under paragraph (b) of this subclause, the Contractor shall claim an
EOT for such delay by promptly giving the Superintendent a written claim
evidencing the facts of that delay.

The Applicant made 19 claims for extension of time during the period 7 February
2017to 11 March 2017.

The Respondent asserts thatthe Applicantis notentitled to any extension of
time because “a qualifying cause of delay has notarisen”.

Clause 1l ofthe Contractdefines qualifying cause of delay as follows:

“..any act, default or omission of the Superintendent, the Principal or its
consultants, agents or other contractors (not being employed by the
Contractor);

I do not acceptthe Respondent’s argument becauseaninstruction (including
revised drawings) to perform more work given by the superintendentis anactof
the superintendentor principal.

The Respondent asserts thatthe Applicantwas in breach of the Contractfrom
the commencement of the projectandis notentitled to benefit from its own
breach.

Even ifthe Applicantcaused delays, thatdoes not mean thatitis not entitled to
claiman extension of time for a delay due to an act of the superintendentor
principal. TheRespondent’s remedy inthis caselayin clause34.4 of the
contract, which states:
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When both non-qualifying and qualifying causes of delay overlap, the
Superintendent shall apportion the resulting delay to WUC according to
the respective causes’ contribution.

In assessing each EOT the Superintendent shall disregard questions of

whether:

a) WUC can nevertheless reach practical completion without an
EOT; or

b) the Contractor can accelerate,

but shall have regard to what prevention and mitigation of the delay has
not been effected by the Contractor

The Respondent has not provided me with any submission of howthe
Respondent determined which was the EOT to which the Applicantis entitled (if
any) after proper consideration of the non-qualifying and qualifying causes of
delayoverlap. Fromthe Respondent’s submissions,itappearsto me thatthe
Respondent has simply denied thatthe late changes indesign had any delaying
effect (whichis animpossibility) and held the Applicantliablefor all delays thatit
asserts was dueto the Applicant’s mismanagement of the performance of the
WUC.

The Respondent’s costassessorestimates thatthe Applicantisentitled to 30
working days extension of time but failsto accountfor the factthat the last
changes made by the Respondent were on 10 March 2017. Accordingly, the
date for practical completion could notbeearlier than 10 March 2017, even ifit
was possiblefor the Applicanttofinishall work on the day of issue of the last
AFC drawing.

Unfortunately, neither the Respondent nor the Respondent’s costassessor have
taken into accountthe non-qualifying causes of delay (for which the Applicant
may be liable) to properly determine the amended date for practical completion.

Neither has made any submissionregarding concurrentdelays and whois liable
for delay damages or liquidated damages or any other form of damage insuch
circumstances.

The Respondent has made numerous assertions regarding the Applicant’s failure
to prevent and mitigatethe effects of delays, which the Applicanthasan
obligationto do. The Respondent, however, has provided little or no evidence
to supportthose assertions and absolutely no analysis to show the impact of the
asserted lack of prevention and or mitigation.

The Respondent’s costassessorhas provided thefollowing facts extracted from
the siterecords provided by the Respondent that could havebeen used as

evidence insupportofthe Respondent’s assertion:

a) The Applicantprovided 795 man days comprised of labour, supervision and
subcontractors on-site over 97 working days;
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b) The Applicantprovided 92 man days of supervision on-site over 97 working
days;

c) The Applicantprovided 198 mandays of its directlabour on-site over 97
working days;

I do not acceptthe Respondent’s assertion thatthe Applicantis liablefor all
delays and notentitled to any EOT becausethe Respondent issued AFC drawings
at leasttwo months after the date for practical completion.

The Respondent asserts thatthe Applicantis effectively barred from making
claimsfor extensions of timebecauseitfailed to make the EOT claim within 28
days of becoming aware of the delay occurring.

The Applicantassertsthatitis notbarredinclaimingforan EOTs due to the
operation of clause41.2 of the contract, which states:

“The failure of a party to comply with the provisions of subclause 41.1 or
to communicate a claim in accordance with the relevant provision of the
Contract shall, inter alia, entitle the other party to damages for breach of
Contract but shall neither bar nor invalidate the claim.

Even if, the Applicantsubmitted its claims for EOT outside of the 28 day time
prescribed by clause34.3,itremains entitled to submita claimfor EOT up to the
date of final completion.

Incircumstances wherethe Applicantsubmittedits claim for EOT after the
prescribed 28 days, itremains opento the Respondent to claim damages thatit
has incurred dueto the Applicant’s failureto submiteach claimfor EOT within
28 days of becoming aware of the delay. | note the Respondent has made no
such claiminrelation to this paymentclaim.

The Respondent argues thatregardless of clause41.2,the Applicant musthave
satisfied therequirements of clause34.3 inorder to accruea rightto claiman
EOT. The Respondent refers me to Australian Development Corporation Pty Ltd
v White Constructions (ACT) Pty Ltd (1996) 12 BCL 317 as authority for that
proposition. Thatcasehowever is distinguished becausethe Contract between
the parties did notcontain anequivalent provisionto clause41.2 of AS 4000.

It would be a non-senseto provideclause41.2 thatprovides for late notification
andclaims andtoassertthatclause41.2is of no effect becausethe time limits in

clause34.3 arestrict. Thatis justnotpossibleonanyreadingofthis contract.

| do not, therefore accept that the Applicantis barred frommakingits claims for
EOT.
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Deemed extension of time

670) At paragraphs516to 528 of the application for adjudication, the Applicant
asserts thatitis entitled to an extension of time to 24 March 2017 by the
operation of clause 34.5 of the Contractbecausethe Respondent failed to assess
the Applicant’s claimsfor extension of time within 28 days of service of those
claims.

671) Clause34.5ofthe Contractstates:

“Within 28 days after receiving the Contractor’s claim for an EOT, the
Superintendent shall give to the Contractor and the Principal a written
direction evidencing the EOT so assessed. If the Superintendent does not
do so, there shallbe a deemed assessment and direction for an EOT as
claimed.

Notwithstanding that the Contractor is not entitled to or has not claimed
an EOT, the Superintendent may at any time and from time to time before
issuing the final certificate direct an EOT.

672) The tableat paragraph520 of the Applicant’s submissions indicates thatthe
Respondent failed to respond to the Applicant’s claims for EOT within the
prescribed time.

673) Clause34.3(b)requires the Applicant’s claimforan EOTto providecertain
particulars asfollows:

b) the Contractor gives the Superintendent, within 28 days of when
the Contractor should reasonably have become aware of that
causation occurring, a written claim for an EOT evidencing the
facts of causation and of the delay to WUC (including extent).

674) The Applicanthas confused delaysitsuffered with “delay to WUC”.

675) The Applicantin mostcases hassimply calculated the time between the dateit
expected to starta certainactivityandthedaythatitstarted thatactivityand
claimed thatperiod as the extension of time. |1 do not accept that analysis
becauseitprovides no evidence of prevention and mitigation, which the
Applicantwas obliged to do.

676) Inanyevent, the Applicant’s claimreferenced C2-C-0005 dated 7 February 2017
states;

“the contractor anticipates, after allowing for procurement of materials
(including principal supply items) and operational constraints in impeding
access to a areas of the site, that the extra work (variation) described
above will be completed (assuming no inclement weather) by 13 March
2017.

Subsequent activities — 20 mm gravel screenings — will not be likely

completed until 17 March 2017 followed by demobilization expected by
24 March 2017.
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The contractor claims an extension of time for carrying out WUC to 24
March 2017. Relative to the date for practical completion (currently
unamended) this is a delay to WUC and practical completion of 98 days.”

677) |considerthatclaim,isavalidclaimfor EOTunder the contract.

678) The other claims do notsatisfy therequirements of clause34.3(b). For example,
claimreferenced C2-C-0012 dated 20 February 2017 states;

“Overall completion of [redacted] will be delayed from 19 September 2016
to 18 February 2017.

The contractor considers it has been delayed in the execution of WUC by
the order of 152 days.

The contractor claims an extension of time to WUC of 152 days.”

679) Thatclaimdoes notexplainthedelayto WUC. It merely claimsthe period of
delayas the delayto WUC. For the reasons stated above, that means that even
though there was a delay that caused a delay to the date for practical
completion, that was not the period thatthe Applicantwas entitledtoclaimas
an EOT becauseitfailed to evidence the delay to WUC.

680) Most of the claims referencedinthe tableat paragraph 520 of the Applicant’s
submissions do notexplainthedelayto WUC and, therefore, are not claimsfor
EOT.

681) Inanyevent, | takeitthatthe Applicanthas madeaclaimforanEOT to 24
March 2017 by way of its claim referenced C2-C-0005 dated 7 February 2017.
The Respondent failed torespond within 28 days of the service of that claimand,
by the operation of clause 34.5, the date for practical completion was deemed to
be extended to 24 March2017.

682) The Applicantnotified the Respondent thatitachieved practical completion by
way of its letter referenced C2-C-0034 dated 24 March 2017. The Respondent
appears to not responded to the Applicant’s claim.

683) Inthese circumstances,|decidethatthe date for practical completion was
extended to 24 March 2017 and the Applicantachieved practical completion at
that time.

684) The Applicanthas claimed 20 weeks EOT and delay damages under clause 34.9
of the Contractbased on a weekly rate of $34,509.00 excl.GST inits claim for
variation V0049.

685) The Respondent’s has assessed thatthe Applicantis notentitled to any EOT. Its
costassessor has, nonetheless, provided its estimate of delay damages rateas

518,068 per week.

686) | determined above thatthe date for practical completionis24 March 2017,
whichis a period of 98 days or 14 weeks.
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Clause34.9 of the Contractstates:

“For every day the subject of an EOT for a compensable cause and for
which the Contractor gives the Superintendent a claim for delay damages
pursuant to subclause 41.1, damages certified by the Superintendent
under subclause 41.3 shall be due and payable to the Contractor.”

That clauseindicates thatthe Applicant was required to submitits actual
damages suffered due to the delays for which the Respondent is liable.

For the reasons setout above, the Respondent has notmade any proper
assessmentof the delays for whichitis responsibleor thedelays for which the
Applicantis responsible.

I acknowledge that the Respondent’s costassessor has determined thatthe
Applicantis entitled to 30 working days extension of time. In other words, it
suggests thatthe date for practical completion was 30January 2017. That,
however, does not accountfor the fact that amended approved for construction
drawings wereissued up 10 March 2017. The importanceof that factis thatthe
date for practical completion could nothave been before 10 March 2017.

The Respondent did not account for the delays for which itasserts the Applicant
was liable. Neither the Respondent norits costassessor has provided me any
evidence to showthat the Applicantcaused and was liablefor a certain delays.

The Respondent only made unsupported statement that the Applicantwas
poorly managed and under resourced. | cannotgivethat assertionanyreal
weight.

Accordingly, | determinethat the Applicantis entitled to payment of its actual

delay damages. | will, therefore, apply a delay damages rate (to be determined
below) for each working day between 16 December 2016 and 24 March 2017,

whichis 80 workingdays.

The Applicanthas madea claimon the basisof delay costs being calculated by
way of a weekly rate. The Respondent has impliedly accepted that method of
valuation and provided an alternative weekly rate.

The averaged delayrate, however, must satisfy clause34.9insofaras when
appliedtothe total period of delay for which the Respondent is liable,itfairly
represents actual costs suffered by the Applicant.

On the basis that;

a) The Applicantprovided 795 man days comprised of labour, supervision and
subcontractors on-site over 97 working days;

b) The Applicantprovided 92 mandays of supervision on-site over 97 working
days;

c) The Applicantprovided 198 mandays of its directlabour on-site over 97
working days;
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Il assess thedelayrateas follows:

a)

b)

c)

d)

f)

g)

h)

The Applicantclaims $5,143.00 for [name redacted] and $8,066 for a
supervisor. The Applicantalsoclaims $6,986.00 for a Peggie.

The Respondent says thata total allowance of $8,680.00 is appropriate for
a superintendent, a supervisor and a Peggiefor an average of 8 working
persons.

| acceptthe Respondent’s assessmentas 2 non-workingsupervisorsand 1
non-productive Peggiefor 8 workingpersons is aboutdoublethereported
non-working site overhead to working personratioindustry averages. |
accept1 superintendent, 0.25 supervisorand 0.25 Peggie. Both the
supervisor and the Peggie would perform productive work (whichis work
other than supervision and Peggie services) when they were not engaged as
a supervisor or Peggie. | determine the weekly rate for [name redacted] a
supervisor 25% of the time and a Peggie 25% of the time as $8,906.00

The Applicant claims $4,725.00 for weekly accommodation, which the
Respondent accepts is a fair rate.

The Applicantclaims $4,212.00 as the cost of flights for 30 weeks. The
Respondent points out that the records showthat the period for which
travel costs areprovidedis actually 38 weeks. Accordingly, the Respondent
asserts thatthe weekly rateis $3,325.00, which | accept.

Respondent points out the Applicant previously disclosed $1,200.00 per
week for 3 utes. Accordingly, | acceptthe Respondent’s assessment.

The Applicantclaims $1,200.00 for small tools. The Respondent says thatis
excessivebutdoes not provideany assessmentof what constitutes a
reasonablerate. Accordingly, | acceptthe Applicant’s assessment.

The Applicantclaims for the provision ofa Trimbleand a bob-catas
overheads. The Respondent asserts thosearecosts thatwere claimableas
direct costs of performingthe variations butarenot overheads. | agree
with the Respondent’s costassessor.

Accordingly, thedelayrateis $21,203.00excl. GST, whichis $3,533.83 per
workingday (based ona 6 working day week) plus 8.0% for off-site
overheads,whichis agreed by both the Applicantand the Respondent’s
costassessor.

Accordingly, | assessthe delay damages claimas; 80 working days x $3,533.83 x
1.08, whichis $305,323.20 excl. GST.

Claim for costs of labourduring inclement weather

699)

The Applicanthas also claimed $68,310.00 as its costs of labour during a rain
event or incleaningup after a rain eventin V049.
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700) The Respondent has notresponded to that claiminthepayment certificateand
provides noresponseto the claiminits response. The Respondent’s cost
assessor states thatheinterprets note “30” inScheduleA as relatingonly to
claimsfor extension of time and float with a programand means that the
Applicanthas madeno provision for inclement weather.

701) |do notacceptthe costassessor’sinterpretation becausethatcannotbe the
meaning all of the notes in Schedule A areread together.

702) Inclaimforvariation V049, the Applicantstates;

“The costs incurred on inclement weather are an exclusion — see note 3o0.
at Schedule A.”

703) Note 30 inScheduleA ofthe Contractstates:

“The Price is subject to the following clarifications and exclusions:

The Contractor has made no allowance for delays caused by inclement
weather.”

704) The meaningof the note 30 inScheduleA is thatthe Contractsumdoes not
includeany provision for costs incurred dueto inclement weather.

705) Clearly,theparties areawareofthat fact and the Applicanthas madeitclear
thatitis notliablefor such inclementweather costs and thatit does not expect
to pay for inclementweather costs. The implication of thatclauseis thatas the
Applicantwas notpayingfor the costs itincurred duringinclement weather then
liability for those costs passed to the Respondent.

706) The Respondent accepted term 30 (andthe other terms) drafted by the
Applicantinto Schedule A to the Contract.

707) Accordingly, | determinethat clauseto mean that the Applicantwas notrequired
to priceintherisk of anyinclement weather becausethe Respondent accepted
thatrisk. Accordingly, the Respondent is liablefor the payment of costs incurred
by the Applicantduringinclement weather events.

708) Inlightof note 30 of ScheduleA, | determine the Applicantisentitied to
payment of $68,310.00 excl.GST.

Claim of costs of preparation of claim for EOT

709) The Applicantfurther claims $26,495.00as its cost for the preparation of the
document entitled “Details of delay and disruption by [the Applicant]”. The
Applicant, however, does not refer me to any provision of the Contractorany

agreement between the parties aboutwho is liablefor such costs.

710) The Respondent’s costassessorsubmitsthatthe costof preparinganyclaimis
anoverhead costfor whichthe Applicantisliable.
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| agree with the Respondent’s costassessor’s submission and determinethat the
Applicantis notentitled to any paymentinrelationto costsitincurredinthe
preparation of the document entitled “Details of delay and disruption by [the
Applicant]”.

Valuation of V049

712)

The Applicantisentitled to payment of $305,323.20 excl. GST plus $68,310.00
excl.GST, whichis $373,633.00excl.GST for V049.

RESPONDENT’S SET-OFF(S)

713)

The Respondent has setoff an amount of $345,497.55 and referred to previous
correspondencethatgave reasons for the set-off(s) comprised of the following:

a)

b)

c)

d)

e)

Liquidated damages in the amount of $64,341.65 excl.GST and
particularised inits previous letter referenced C1217-01-GNO-151 dated 10
May 2017;

Costs incurred by the Respondent arising fromthe Applicant’s alleged fraud
inthe amount 0f $99,522.50 excl. GST in its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;

Costs incurred by the Respondent arising fromthe Applicant’s alleged fraud
inthe amount 0f $7,572.00 excl. GST in its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;

Costs incurred by the Respondent arising fromthe Applicant’s alleged fraud
inthe amount of $54,061.40 excl.GST inits previous letter referenced
C1217-01-GNO-204 dated 23 June 2017;and

Negative variations (work deleted from the Applicant’s contract)inthe
amount of $120,000.00 excl.GST.

RESPONDENT’S LIQUIDATED DAMAGES

714)

715)

The Respondent has set off liquidated damages intheamount of $64,341.65
excl.GST that areparticularisedinits previous letter referenced C1217-01-GNO-
151 dated 10 May 2017.

Specifically, the Respondent argues that;

a)

b)

The date for practical completionwas 16 December 2016.

The Applicantisnotentitled to any extensions of time and, accordingly, the
date for practical completion has never been extended.

The Applicantis, therefore, in breach of clause 34.1 of the Contract which
states:

“The Contractor shall ensure that WUC reaches practical completion by the
date for practical completion.”

Page 105



Adjudication No:35.17.02

d) Pursuanttoclause34.7,the Respondent became entitled to apply
liguidated damages as of 17 December 2016.

716) The Applicantassertsthatitachieved practical completion by the date for
practical completion and, therefore, the Respondent is notentitled to apply
liquidated damages.

Determination of claim that Respondent cannot apply liquidated damages

717) Ihave determined aboveat paragraphs 623)to 683)thatthe Applicantis
entitled to an extension of time up to 24 March 2017 and thatthe adjusted date

for practical completionis24 March 2017.

718) Accordingly, the Respondent is not entitled to apply liquidated damages in the
amount of $64,341.65 excl.GST.

SET-OFF(S) DUE TO COSTS INCURRED ARISING FROM ALLEGED FRAUD

719) The Respondent has setoff costs thatit asserts wereincurred and arosefrom
the Applicant’s project manager’s falsification of soil tests. The Respondent
referred to previous correspondencethatgave reasons for the set-off(s)
comprised of the following:

a) Costsincurred by the Respondent arisingfromthe Applicant’s alleged fraud
inthe amount 0f $99,522.50 excl.GST in its previous |etter referenced
C1217-01-GNO-204 dated 23 June 2017;

b) Costsincurred bythe Respondent arising fromthe Applicant’s alleged fraud
inthe amount 0f $7,572.00 excl. GST in its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017; and

c) Costsincurred by the Respondent arising fromthe Applicant’s alleged fraud
inthe amount of $54,061.40 excl.GST in its previous |etter referenced
C1217-01-GNO-204 dated 23 June 2017.

720) Inaletter referenced C1217-01-GNO-244 dated 7 July 2017, the Respondent
changedits positionin relation to the amount it proposed to set-off as follows:

a) Costsincurred by the Respondent arising fromthe Applicant’s alleged fraud
inthe amount 0f $99,522.50 excl.GST in its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017 was reduced to $7,850.00 excl.
GST;

b) Costsincurred bythe Respondent arisingfromthe Applicant’s alleged fraud
inthe amount 0f $7,572.00 excl. GST in its previous letter referenced
C1217-01-GNO-204 dated 23 June 2017 was increased to $13,322.70 excl.
GST; and

c) Costsincurredbythe Respondent arising fromthe Applicant’s alleged fraud
inthe amount of $54,061.40 excl.GST in its previous |etter referenced
C1217-01-GNO-204 dated 23 June 2017 was increased to $100,000.00 excl.
GST;
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The Respondent has also withheld thesum of $97,644.44 excluding GST, which it
certified as payableinits payment certificate, for the followingreason;

“As per previous correspondence, [the head contractor] continues
to claim that the concrete related works are not in accordance
with the contractual requirements and has requested that [the
Respondent] reserves its rights with respect to these works as
againstthe Contractor. Whilst we continue to try and resolve this
issue with [the head contractor], we must continue as per their
request as head contractor. As such, we do not accept these
works as complete and continue to hold 10% of the Contract sum
by reference to these works being incomplete.

As the total amount outstanding to be paid on the Contract
(597,644.44) s less than 10% of the Contract Sum. | assess the
value of money is due from [the Respondent] to the Contract
under Progress Claim 11 as 50.”

Background

722)

723)

724)

725)

726)

727)

The Applicantconcedes thatithas notprovided test results proving thatsoil
under the [redacted] slabs was constructed in accordance with the Contract
(98% of modified maximumdry density). The soil tests carried out were
rendered nugatory becausethe Applicant’s prior employee (project manager)
allegedly altered thetest results, which was discovered after the [redacted] slabs
were poured.

Subsequently the [plantitems] were installed onthe slabs and further
construction was carried outand [the head contractor] has taken possession of

the works.

Accordingly, the Applicant has failed to carry out the testingrequired by the
Contractandis, therefore, in breach of contract.

There is no evidence, however, that the compaction of the sub-basedid not
meet the requirements of the contract.

For the avoidance of doubt, the Respondent’s claimed costs arecomprised as
follows;

a) $7,850.00 excl.GST for the Respondent’s personnel in dealing with the
breach of contract;

b) $13,322.70 excl.GST for legal expenses in considering the breach of
contract;and

c) $100,000.00 excl.GSTas an estimate of [the head contractor’s] legal fees
and engineeringfees inrelation to the breach of contract.

Inthe responseatparagraphs 133 to 137, the Respondent asserts that;
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a) PursuanttoClause2 of Division2 of the Scheduleto the CCA, the
Contractoris entitled to be paid a reasonableamount for performingits
obligations;

b) Relies onthe authority of Matrix Projects (Qld) Pty Ltd v Luscombe [2013]
QSC4 that requires an adjudicator to make provision for defective work
when assessingthevalue of work claimed to be completed.

c) At paragraph136oftheresponse;

“the costs incurred or to be incurred by the Respondent with
respect to any work performed by the Applicantand the defects
associated with that work are not a claim for damages as alleged
by the Applicantin paragraphs 66 to 85 of the Applicant’s
submissions and is a matter within the jurisdiction of the
adjudicator.”

728) Inapplication,theApplicantasserts;

a) Ithas complied with the Contractspecifications, by compactingthe
subgradeadequatelyand carryingout4 density tests as required by the
specification;

b) the Respondentis notentitled to set off concrete related costs under the
Contractbecausewhat the Respondent is allegingisa breach-of-contract,
the existence of whichis to be determined by a courtof law;

c) the terms of the Contractdo not allow for the Respondent to deduct these
damages against monies owingto the Applicantunder the contract;

d) The Applicantisnotentitled to withhold $97,644.44 dollarsand forty-four
cents excluding GST from the Applicant, for the reason thatthe Respondent
is effectively attempting to rely on a pay when paidto principlewhichis
disallowed under section 12 of the CCA.

e) The Applicantassertsthatthe works as performed have in noway been
substantiallyimpacted, and that the compaction of the sub-basesatisfied
the contractual requirements,and is fitfor purpose.

Determination of the set-off for damages/defective work

729) Ido notacceptthe Respondent’s argument relatingto Clause 2 of Division2 of
the Scheduleto the CCA, becausethat sectionis onlyrelevantto the Applicant.
It has nothingto do with the Respondent in this case.

730) Forthe avoidance of doubtand for the purposes of the CCA, section 5(1) makes
itclear thatthe Contractreferred to in Clause 2 of Division 2 of the Scheduleto
the CCAis the Applicantand notthe Respondent.

731) lacceptthat Matrix Projects (Qld) Pty Ltd v Luscombe [2013] QSC4 requires an

adjudicator to consider thecosts of defects rectification of certain work when
assessingtheclaimed value of that work.
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735)

736)

737)

738)

739)

740)

741)
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Inthis case, however, the Respondent has identified the 4 soil tests did not
satisfy therequirements of the Contract (the defective work) but has not
identified any other work performed by the Applicantas defectiveand which will
requirefuture rectification.

The only submission thatthe Respondent has madeis that4 test results were
defective. The Respondent has notmade any submission astothe valueof the 4
test results that were agreed to be defective.

The Respondent has set-off $7,850.00 for its staff costs and $13,322.70 for its
legal expenses in consideringthe breach and further considering (presumably)
the what may have to be done in the future ifthe sub-baseis shown to have not
been compactedinaccordancewith the Contractorifthere is someother failure
arisingfromthe failure of the sub-basematerial.

The Respondent has further set of $100,000.00 in anticipation of its client’s legal
and engineering fees.

I do not acceptthe Applicant’s submissionsthatitcomplied with the Contract
becauseby its own admissionithas never provided 4 (complying) soil tests.

The Applicantfurther assertsthatitconstructed the sub-baseinaccordance with
the contract, but provides no evidence of how it cameto that conclusion.

In this context, | can make an allowance for the defective work when | am
assessingtheoverall value of the claimed completed work, but that can only be
limited to the 4 tests.

The Respondent’s considerationthatthe sub-basemay not beinaccordance
with the Contractandits client’s consideration thatthesub-basemay not be
compactedinaccordancewith the Contractarecosts that Respondent is not
entitled to set-off for the followingreasons.

Contractual rights of set-off are only created by express set-off terms in the
contract. The only provision for set-off available to the Respondent is in clause
37.6 of the contract, which states;

“The Principal may elect that moneys due and owing otherwise
than in connection with the subject matter of the Contract also be
due to the Principal pursuant to the Contract.”

| alsorefer to paragraphs[232]-[237]in K& J Burns Electrical Pty Ltd v GRD
Group (NT) Pty Ltd where Olsson A-J held:
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“[213] It is tantamount to asserting that any specific contractual
provisions regulating how and when monies are to become payable under
a construction Contract are irrelevant to the question of when a party to
that Contract may raise what can properly be categorised as a payment
claim, with a view to generating a payment dispute. i.e. the statute
confers jurisdiction on an adjudicator to adjudicate a claim in any case in
which a claim is made for payment of monies in relation to a construction
contract, there being no requirement to even prima facie relate a
payment claim to any specific contractual pre-requisites for such
payment.

[233] On that argument such pre-requisites only become relevant merits
considerations after the adjudicator actually embarks upon the process of
adjudication.

[234] In my opinion such an approach has the practical effect of ignoring
the existence and significance of the word "under" in the statutory
definition of "payment claim".

[235] According to its normal English connotation, that word signifies "in
accordance with", "governed or controlled or bound by", "on condition of"
or "subject to", to list buta few of the many applicable dictionary

expressions of meaning.

[236] Applying the concepts of such meanings to the relevant definition in
s 4 of the statute, the clear intent of the definition is that, to constitute a
payment claim, the claim must be shown to be a claim for monies in
accordance with or subject to the conditions of a construction contract.

[237]In other words, it is not merely a claim at large in respect of works
under a construction contract, it must be one that can properly be
categorised as a genus of claim provided for by that contract. The
existence of a mere causal nexus with a construction Contract is plainly
not what is in contemplation by the legislation.

That extractmakes itclearthatl canonly determine a party’s claimin relation to
arightthey have under the Contract.

The only provision for set-off available to the Respondentisinclause37.6 of the
contract, which states;

“The Principal may elect that moneys due and owing otherwise than in
connection with the subject matter ofthe Contract also be due to the
Principal pursuant to the Contract.”

In other words, the Respondent has a rightunder this Contract to deduct
moneys that aredue and owing from the Applicantto the Respondent even if
the debtisincurred under another unrelated contract between the parties.
However, it must be a debt and not a claim.
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745) An amountthatis “Due and Owing” is a debt and for the purposes of clause37.6
of the Contractnecessarilyimplies thatthere was some arrangement (or
contract) between the parties where an amount became due for payment from
one party to the other partyinaccordancewiththatarrangement. Thatis the
amount that the Respondent is entitled to set-off.

746) The Respondent has notmade insubmissionsclaimingthatinwas entitled to
claimpayment of a debt under clause37.6.

747) The Respondent asserts thatthe Applicantwas in breach of Contractinrelation
to certaintests. In relation to the tests, the Respondent was entitled to instruct
the Applicantto perform the tests inaccordancewith the Contractand that
optionis still open to the Respondent.

748) Under clause301.1 of the contract, the Respondent was entitled to instructthe
Applicantto perform any other tests to establish whether or not the sub-base
was incorrectly constructed.

749) Iftests instructed under clause30.1 showed that the sub-basewas incorrectly
constructed, the Applicantaccrued an obligation to rectify the defective work
under clause 30.6 of the contract.

750) The Respondent, however, does not havethe rightto simply deduct$121,172.70
excl.GST becauseitdoes not havethe benefit of a properly conducted soil test
showing compliance or otherwise with the compaction requirements of the
contract.

751) Forthe above stated reasons, | determine the Respondent is also notentitled to
withhold $97,644.44 excluding GST as insuranceif the construction of the sub -
basedoes not comply with the contract.

NEGATIVE VARIATIONS.

752) The Respondent instructed the deletion of certain WUC whichitdescribed as
follows;

a) Variation VOOA
i) Deletion of the supplyandinstallation of pit Al inthe amount
$37,202.00 excl.GST referenced in Contractdrawing C1217-05-
EGA-132 Rev A, whichidentifies pitAl.

i) The legend on that drawing indicates thatthe Applicantwas to
supplyandinstall pitAlinthe followingterms;

(1) "Al1" concrete pit (10ff);
(2) 1.20m SQ x 2.0m deep;
(3) Penetration to be made into existing cabletrench;

(4) Installation details to be confirmed;
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b) VariationVOO0B

i) A firehydrant concreteslab had to be demolished and
reconstructed by others inthe amount of $7,500.00 excl. GST for
the followingreasons;

(2) NCR 395 was issuedinrelationto a fire hydrant standpipe
that was not installed in accordance with the contract. The
pipewas out of plumb by 35mm over 1200mm length. The
Applicantdid notcomply with the requirements of Table F2
from AS4458 specifies the construction tolerances.;

(2)  The Applicantdid notcomply with the instructionin NCR 395
becauseitasserted that the Contractdoes not requirethe

installation of any firehydrantstandpipe to any tolerance;

(3) The Respondent arranged for another contractor to perform
the rectification work;

c) Variation VOOC
i) Reduced work to [redacted] main. This variation forms a partof
the Respondent’s assessment of variation V018 (Refer to the
Applicant’s correspondence referenced C2-C- 0079);

d) VariationVOOD

i) Deletion of retaining wallson south/eastand South/westend of
site25minthe amount of $10,625.00 excl.GST

(1) Drawing CEW-001 Rev B requires a "pre-castpanel retaining
wall"in 2 locations;

(2)  The valuationofthe deletionis based onitem 3F of the
Tender Schedule;

e) Variation VOOE
i) Deletion of [redacted] slabs intheamountof $6,103.00 excl. GST.

(2) Drawing CFD-001 rev B and CFD-006 rev B requires the
[redacted] slabs.

(2)  The valuationofthe deletionis based onitem 2.2 of the
Tender Schedule.

f)  Variation VOOF
i) Deletion of [redacted] slabs $6,318.00 excl.GST.

(1) Drawings CFD-001 Rev B and CFD-006 Rev B requirethe
[redacted] slab.
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(2)  The valuationofthe deletionis based onitem 2.2 of the
Tender Schedule.

g) VariationVOO0G
i) Deletion of [redacted] slabintheamount of $1,434.00 excl. GST;

(1) Drawing CFD-001 revB and CFD-006 rev B requirethe
[redacted].

(2)  The valuationofthe deletionis based onitem 2.2 of the
Tender Schedule.

h) Variation vOOI

i) Deletion of supplyandinstall newservice conduitintheamount of
$8,157.00 excl.GST;

(1) ContractdrawingC1217-05-EGA-132 Rev Arequires a "new
cabletrench to match existing";

(2)  The valuationofthe deletionis based onitem 5.9 of the
Tender Schedule.

i)  Variation VOOK

i) Deletion of the supplyandinstallation of a fence in the amount of
$6,870.00 excl.GST.

(1) Contractdrawing CEW-001 Rev B requires the construction
of a new fence;

(2)  The deletion was valued in accordancewith item 3J of the
Tender Schedule;

753) Inrelationtothe above mentioned negative variations, the Applicantasserts:

a) Thatpursuanttoclause36.4 ofthe Contractthe valuation of any deletion
mustincludea reasonableamountfor profitbut not for overheads. A
reasonableamountfor overheadsis 33.5%and 10%is a reasonableamount
for profit.

b) Variation VOOA

i) Schedule A of the Contractdoes not requirethe supplyand
installation of pit Al.

i) Drawing C1217-05-EGA-132 identifies pit Al butthis was on hold
throughout the course of the works.

iii) The Applicantshould have been given the opportunity to perform
the work and the Applicant never agreed to this deduction;
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iv) The quotation from [concrete contractor] indicates thatcostfor the
pitis $2,200.00. The amountdeducted by the Respondent is,
therefore, unreasonable.

Variation VOOB

i) The Applicantdid notcomply with the instructionin NCR 395
becauseitasserted that the Contractdoes not requirethe
installation of any fire hydrantstandpipeto anytolerance;

Variation VOOC

i) This variation forms a partof the Applicant’s claimfor variation
V018 (Refer to the Applicant’s correspondencereferenced C2-C-
0079);

Variation VOOD

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.

Variation VOOE

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.

Variation VOOF

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.

Variation VOOG

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.

Variation VOOI

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.

Variation VOOK

i) Accepts the deletion of the item but rejects the valuation because
the Respondent is notentitled to deduct the overhead component
of 33.5%.
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Determination of the claims for negative variations
754) |determine that;
a) Variation VOOA

i) The Applicantwas required to supplyandinstall PitAl, whichis
properlyidentified ona Contractdrawing. The factthat pitAl is
not specificallyidentified in scheduleAis of no consequence.

i) Pursuanttothe Instrument of Agreement, the drawingC1217-05-
EGA-132 Rev A forms a partof the Contractand pursuanttoclause
to 2.1, the Applicantwas required to complete the WUC in
accordancewith the Contract (includingthatdrawing).

iii) The Applicanthas only provided a quotation for thesupply of the
pit. The Applicantdoes notprovideanyindicationastoa
reasonablededuction for theinstallation of pitAl.

iv) Accordingly, | determinethat the Respondent is entitled to deduct
$37,202.00 excl.GST less 10% for overheads, which | have
determined aboveis 10%. Accordingly, the permissible deduction
is $33,418.80 excl.GST.

b) VariationVVOOB

i) The Applicantdid notcomply with the instructionin NCR 395
becauseitasserted that the Contractdoes not requirethe
installation of any fire hydrantstandpipeto any tolerance;

i) I do not acceptthat the Contractdoes not requirethe construction
of afirehydrantstandpipetobe plumb. The Applicantwas
required to constructto the tolerancesetoutin AS2419.1 and
[redacted] standards asa condition of its licencein the NT. | prefer
the Respondent’s submissionand acceptthat35 mm in 1200mmiis
unacceptable.

iii) The Applicantdoes notdisputethe quantum of deduction.

iv) Accordingly, | decidethatthe Respondent is entitled to deduct
$7500.00 les 10% for overheads, whichis $6,750.00 excl. GST.

c) VariationVOOC

i) This negativevariationforms a partofthe Applicant’s claimfor
variation V018, which | determined above;

d) VariationVOOD
i) The Applicantaccepts thedeletion of the item but rejects the

valuation becausethe Respondent is not entitled to deduct the
overhead component of 33.5%.
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i) For the reasons stated above, | decide that the Respondentis
entitled to deduct $10,625.00 less 10% for overheads, which is
$9,562.50 excl.GST.

Variation VOOE

i) This negativevariationforms a partofthe Applicant’s claimfor
variation V032, which | determined above;

Variation VOOF

i) This negativevariationforms a partofthe Applicant’s claimfor
variation V032, which | determined above;

Variation VOOG

i) This negativevariationforms a partof the Applicant’s claimfor
variation V032, which | determined above;

Variation VOOI

i) For the reasons stated above, | decide that the Respondentis
entitled to deduct $8,157.00 less 10% for overheads, whichis
$7,341.30 excl.GST.

Variation VOOK
i) For the reasons stated above, | decide that the Respondent is

entitled to deduct $6,870.00 less 10% for overheads, whichis
$6,183.00 excl.GST.

THE DETAILS OF THE DETERMINATION

755) Pursuanttos 34(1)(a) ofthe CCA, | have made this determination on the basis of
the applicationandits attachments and the responseandits attachments and
the parties’ submissions.
756) Specifically,| havedetermined each claimas follows:
S Claimed S Certified Determination
Original Contractsum $1,286,833.00 $1,286,833.00 $1,286,833.00
Variations $2,779,338.00 $427,300.00 $1,270,861.70
Deduct for delay
damages $(315,032.00) S- S-
Liquidated damages S- $(64,341.65) S-
Set-offs $- $(121,172.70) $-

Negative variations

$(17,058.59)

$(84,209.00)

$(63,255.60)

Total

$3,734,080.41

$1,444,409.65

$2,494,439.10
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$1,077,258.14

$1,077,258.14

$1,077,258.14

This payment claim

$2,656,822.27

$367,151.51

$1,417,180.96

Variation S Claimed $ Certified Determination
1 $4,420.00 $1,300.00 $1,300.00
2 $13,246.00 S- $9,895.34
3
4 $330,802.00 $10,140.00 $76,498.33
5 $27,682.00 $11,286.00 $18,027.60
6
7 $(11,688.00) $(17,842.00) $(3,817.09)
8 $29,693.00 S- $23,795.80
9
10 $16,550.00 S- $13,262.95
11 $17,010.00 $11,846.00 $11,846.00
12 $10,041.00 $4,573.00 $5,248.20
13
14 $6,985.00 $6,985.00 $6,985.00
15 $39,683.00 $17,064.00 $31,802.00
16
17
18 $34,935.00 S- $34,509.27
19 $7,667.00 $5,343.00 $6,144.45
20 $87,591.00 $3,960.00 $12,143.66
21 $27,581.00 $2,239.00 $22,561.62
22
23 $100,239.00 S- $71,143.35
24
25 $142,124.00 $30,368.00 $92,523.32
26
27
28 $149,833.00 $31,862.00 $36,641.30
29
30 $141,864.00 $94,330.00 $94,330.00
31
32 $161,410.00 $(1,939.00) $35,417.00
33 $43,294.00 $12,951.00 $25,745.00
34 $22,982.00 $1,950.00 $4,657.37
35
36 $8,851.00 $- $-
37 $7,971.00 S- $6,388.09
38
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39 $64,238.00 $- $25,000.00

40 $80,093.00 $51,642.00 $55,739.31

41

42 $74,106.00 $5,389.00 $19,959.83

43

44

45

46 $19,502.00 $- $15,628.00

47 $143,853.00 $143,853.00 $143,853.00

48 $128,991.00

49 $847,789.00 $373,633.00
TOTAL $2,779,338.00 $427,300.00 $1,270,861.70

Liquidated damages

Liquidated damages $- $(64,341.65) S-

Set-off(s)

Respondent personnel $- $(7,850.00) S-

Respondent legals S- $(13,322.70) S-

[the head contractor]

legals $- $(100,000.00) $-
$- $(121,172.70) $-

Negative Variations

VOOA $- $(37,202.00) $(33,418.80)

VOO0B S- $(7,500.00) $(6,750.00)

VooC $- S $-

VOOD $(7,065.63) $(10,625.00) $(9,562.50)

VOOE $- $(6,103.00) $-

VOOF $- $(6,318.00) $-

VO0G $- $(1,434.00) $-

VOOH

VOOl $(5,424.41) $(8,157.00) $(7,341.30)

V0ooJ

VOOK $(4,568.55) $(6,870.00) $(6,183.00)

$(17,058.59)

$(84,209.00)

$(63,255.60)

757) Pursuanttos 33(1)(b),| havedetermined that;
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a) the Respondent must payto the Applicantthesum of $1,417,180.96 excl.
GST (whichis $1,558,899.06 incl. GST) within 7 days after the issue of the
determination;

b) inaccordancewithclause35(1)(b)ofthe CCA, | determine thatinterestis
payableonthe amount the Respondent must pay to the Applicantis the
rate agreed by the parties and stated in the Contract, whichis 10% per
annumfrom 16 July 2017.

758) Neither party properly followed the administrative procedures required under
the contractduringthe courseofthe works. Accordingly, | determinethat;

a) pursuanttosection36(1)ofthe CCA, each partyshall bear their costsin
relation to this adjudication.

c) pursuanttosection46(5)ofthe CCA, the costs of the adjudication shall be
shared equally by both parties.

759) The costs of the adjudication amountto 297.80 hours @ $305.00 plus GST,
whichis $98,905.40 incl. GST.

760) lacknowledgethateach party paid me a depositof $19,800.00incl.GSTon 6
October 2017.

761) lwillissueoneTaxInvoiceinthe amount of $59,305.40incl. GST (whichis
$98,905.40 less deposits paid 2 X $19,800.00 =559,305.40) to the Applicantand
the Respondent must pay the Applicantonehalf of the invoiced amount, which
is $29,652.70 within7 days after the issue of the determination.

CONFIDENTIAL INFORMATION

762) The parties havenotindicated which parts of theinformation provided to me
with their submissionsareto be treated as confidential.

763) Ifeither party considers any partoftheir submissions confidential or any part of
this determination as confidential, | requestthatthey notify me accordingly
within 2 working days of receipt of this determination.

N/

John Tuhtan
NT Adjudicator #35
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